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ROM the number of books which contain the 
ſcience of our law, and the numerous applica- 
tions to perſons converſant therein, for advice con- 
cerning the title to real and perſonal eſtate in caſes of 
inteſtacy; it is indiſputably clear that no ſelection 
could be made from the venerable pile of law-learn- 
ing, more immediately uſeful, than that which relates 
to the eſtates of perſons dying inteſtate ; and of this 
the author hereof being convinced, was led to ſelect 
the firſt part of this work ; to which he has, ſince the 
publication thereof, made very conſiderable additions, 
and copioufly treated on the law relative to laſt wills 
and teſtaments; and in the latter, as well as his former 
proceedings, hath endeavoured to avoid the technical 
terms of the law; and when the Latin words, or thoſe 
terms, have occurred, and could not be avoided with- 
out obſcuring the ſenſe, has added the Engliſh to the 
one, and explained the meaning of the other ; lay- 
ing down the whole with ſuch clearneſs and perſpi- 
cuity, as to render the ſame perfectly intelligible and 
eaſy of comprehenſion to thoſe unacquainted with the 
ſyſtem of our law, or the phraſes commonly uſed by 

writers thereon, 
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AnD as ſince the fourth edition hereof was printed, 
there have been divers recent determinations in the 
court of chancery ; the author has very minutely 
conſidered all his former ſubjects, and thereon made 
large additions and improvements, both from thoſe 
new deciſions, and various momentous points diſ- 


_ cuſſed by the learned authors of the notes on the 


thirteenth edition of Lord Coke's commentary upon 
Littleton ; the fourth edition of Mr. Peere Williams's 
reports, and other eminent authorities; which are 
carefully cited, as may readily be ſeen on turning to 
the notes and citations at the bottom of different 
pages throughout this book, from whence many of 
the additions and improvements in this edition will 
appear conſpicuous, and divers others by attention 
being had to the full print contained in a great num- 
ber of pages, and enlargement of the alphabetical 
index in conſequence thereof. 


In the firſt impreſſion of this work, entitled, 
« The Will which the Law makes, &c.” care was 
taken in explaining the different kinds of eſtates and 
effects a man might die poſſeſſed of, and in what 
manner the law would operate on failure of his 
having made any diſpoſition thereof; ſhewing who 
would be entitled to the adminiſtration of his perſonal 
eſtate, and the method to be purſued by the admini- 
ſtrator for obtaining it; and after the ſame was 
obtained, in what manner he ſhould proceed for get- 


ting in the deceaſed's effects, and adminiſtering the 


ſame by paying debts, and diſtributing the ſurplus ta 
ſuch as were entitled thereto : likewiſe to whom the 
real eſtate would deſcend ; how far the ſame might 


be liable to the anceſtor's debts; the title an huſband 
had 


PN v 


had thereto by the curteſy of England, and a wife 
with reſpect to dower. And herein care was alſo 
taken to explain the cuſtoms of the city of London 
and province of York, and to ſhew how thoſe varied 
from each other, and both of them from the law of 
the nation in general; in what manner diſtribution 
was to be made amongſt children, ſome of whom 
had been advanced in their parents life-time; and 
the effects of ſuch advancement, both by the cuſtoms 
and the common and ſtatute law, 


Tux reception, and univerſal approbation, this 
impreſſion met with from. the Public in general, and 
gentlemen of the profeſſion, incontrovertibly teſtified 
its merit very ſhortly after it came out of preſs, in 
March 1785; near fifteen hundred copies thereof 
being ſold in the courſe of a few months after ; and 
the ſale of three other editions from the 25th of 
March 1786, to the 23d of January 1788, is an 
indiſputable teſtimony of the utility thereof, and the 
additions made thereto, while the work lay out of 
print for the purpoſe of adding that part whereof is 
entitled, The Diſpoſal of a Perſon's Eſtate by Will 
and Teſtament;“ whereon as well as on the former 
ſubjects, very conſiderable improvements being made, 
the work is rendered far more extenſively uſeful than 
heretofore. | 


EXPLANATION. 


OR more eaſy and expeditious diſcovering par- 
þ ticular parts of this work, and fully explaining 
the ſame to thoſe totally unacquainted with the law, 
and ſuch, who from the contents hereafter ſet forth, 
may be leſs apt than perſons converſant with law 
books, for diſcovering the heads of the different ſub- 
jects herein contained, or the particulars thereof, by 
the alphabetical index; we ſhall here, in three in- 
ſtances, point out ſome material parts of the book, 
whereof a ſpeedy diſcovery may be wiſhed for upon 
an emergency, and afterwards make ſome obſervation 
with reſpect to adminiſtration, and explain the method 
of obtaining the ſame and proving a will by com- 
miſſion : 

Ao for the firſt inſtance, we will mention the caſe 
where a child may unexpectedly be informed of a 
father being dead inteſtate, having left both real and 
perſonal eſtate, and other children; one or more of 
whom were advanced by him in his life-time ; and 
hath alſo left a widow, and a grandchild, or grand- 
children. Now with reſpect to the perſonal eſtate, 
which implies money, goods, and things that go to 
the adminiſtrator, deſcribed page 28, Sect. 2d, to 
page 37; and is generally underſtood in contradiſ- 
tinction to real eſtate, deſcribed in pages 86, 87. To 
find what ſhare of the ſormer accrues to the widow, 
children, grandchild, or grandchildren, reſpectively, 
purſuant to the laws of England, ſee page 66, SecT. 
2d, to page 73. (where we have treated on diſtribu- 
tion, as ſuppoſing adminiſtration to have been previouſly 
granted, as it is requifite that it ſhould be, of which 
we ſhall again take notice in our procedure with this en- 
planation). For the children, grandchild, or grand- 
children's title to the real eſtate, fee page 87 to 89 z 
and for the widow's title to dower therein, ſee page 
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96, SECT. 2d, to page 100. If the father were a 
freeman of London, ſee page 103, SEcT. 2d, to page 
114. If he were an inhabitant of the province of 
York, ſee page 114 to 122. | 


2. Wurkk there is an only legitimate child, or 
grandchild, of a perſon dead inteſtate, no other law- 
ful begotten child of the deceaſed, or other deſcendant 
being alive at his death, or born alive afterwards, and 
he hath left no widow ; ſuch only child or grandchild, 
whether male or female, will have the whole of the 
deceaſed's real and perſonal eſtate. Concerning the 
perſonal eſtate, ſee pages 73, 74. If the deceaſed 
were a freeman of London, or an inhabitant of the 
province of York, the cuſtoms whereof do not extend 
to the grandchild, he will take the whole perſonal 
eſtate by the ſtatute law, as ſee in pages 104. 111. 
115; and as to the one child, fee pages 112. 118. 
If the deceaſed have left a widow, ſuch only child, or 
grandchild, by the laws of England will have two 
thirds of the perſonal eſtate, and the widow one third ; 
the ſame as when there is more than one child to di- 
vide with the widow, as in page 81; but if the de- 
ceaſed were a freeman of London, or inhabitant of 
the province of York, the cuſtoms thereof entitle the 
widow to more than one third, as fee page 103, SEecT. 
2d, &c. and page 114, &c. With reſpect to the 
deceaſed's real eſtate, ſuch only child or grandchild 
muſt have the whole, ſubject to the widow's dower, 
treated on page 96, SECT. 3d, to page 100, 


3. WHERE a kinſman, whether he be a brother, 
nephew, uncle, &c. is informed of a relation havin 
died inteſtate, without any widow, child, grandchild, 
or other deſcendant, and hath left both real and per- 
ſonal eſtate; to find what of the latter accrues to 
the kinſman by his relation's deceaſe, fee page 81 to 
83. For a deſcription of perſons who can have no 
claim as kindred, ſee pages 84, 85. For the kinſ- 
man's title to his deceaſed relation's real eſtate, ſee 
page 89 to 93,——[f the deceaſed hath left a 3 
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and no child, or lineal deſcendant, by the laws of 
England, ſhe ſhall have one halt of his perſonal eſtate, 
and his next of kin the other, as ſee in page 73. But 
by the cuſtom of London, and province of York, ſhe 
hath conſiderably more than one half, as ſee page 
104. 112. 119. Yet with reſpect to the deceaſæd's 
real eſtate, this muſt go to his heir at law, treated on 
page 89 to 93. But ſubject to the widow's dower, 
treated on page 96, SECT. 3d, to page 100. 

THe heir at law to the deceaſed, where there is no 
lineal deſcendant, may be one that may have no claim 
to any ſhare of his perſonal eſtate, or he may be the 
perſon who alone 1s entitled to both the real and per- 
ſonal eſtate, or it may be that he may ſolely be en- 
titled to the real eſtate, and only a ſhare in the per- 
ſonal. This depends on what kindred the deceaſed 
hath left, and may be clearly comprehended if due 
attention hath been had to the parts of this work al- 
ready pointed out; as in the firſt inſtance we gave a 
hint concerning perſonal, and real eſtate, that the 
former was deſcribed page 28, SECT. 2d, to page 373 
the latter in pages 86, 87: and this was done with a 
view to furniſh the reader with a juſt conception of, 
and difference between the former and the latter. In 
our third inſtance ; for finding what of a deceaſed re- 
lation's perſonal eſtate accrues to a kinſman, we men- 
tioned page 81 to 83; and for a deſcription of per- 
ſons who could have no claim as kindred, referred ta 
pages 84, 85 ; and then for diſcovering the kinſman's 
title to his relation's real eftate, we mentioned page 
89 to 93: which being duly attended to, with what 
has been mentioned concerning the deceafed's widow, 
the reader may clearly perceive in what manner kin- 
dred will be entitled to an inteſtate's real and per- 
ſonal eſtate, where there is no linea! deſcendant. 
Ax now the child, grandchild, kinſman, and 
widow, having, as it may be preſumed, diſcovered 
what accrues by a parent, relation, or huſband, dyin 
inteſtate, and if it be real eſtate, which deſcends to the 
heir, hath ſeen in page 87, that the law caſts the ſame 
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upon him immediately on the death of his anceſtor, 


But if it be perſonal eſtate, we muſt obſerve the caſe 
is different; and that for obtaining this, adminiſtration 
muſt be taken; which being fully treated on in the 
former part of this work, and fo plainly appearing at 
the beginning of the contents thereof, viz. trom page 
2, SECT. ad, home to the beginning of Sect. 6th, 
page 18, that it needs no further explanation; there- 
fore we ſhall in our further proceeding, only explain 
the method of obtaining adminiſtration and proving a 
will by commiſſion ; as when an adminiſtrator, or 
executor, is ill, or lives at a great diſtance from Lon- 
don; and previous hereto, mention the manner of 
proving a will and doing other buſineſs for an execu- 
tor by letter of attorney; and by what has been here 
pointed out, and the aſſiſtance of the enſuing contents, 
it is preſumed, any reader will be enabled readily to 
diſcover, and fully comprehend the ſubjects treated on 
throughout this work. | 


Wu adminiſtration or probate of a will is to be 
obtained from the prerogative court ; as when the 
deceaſed hath left goods in two biſhops dioceſſes 
(treated on page 6, SzcT. 3d, to page 13); and the 
adminiſtrator, or executor, is ill, or lives at a great 
diſtance, the uſual and proper method of obtainin 
the adminiſtration, or probate, is by — 
ſion, of which we are about to treat; but previous 


hereto, we may obſerve, that where the deceaſed hath 


died beyond ſea, the ordinary will admit of his will 
being proved by a perſon empowered by letter of at- 
torney from the executor; and hereby two purpoſes 
may be anſwered, viz. the purpoſe of proving the 
will and doing other buſineſs for the executor ; as is 
uſual with reſpect to the wills of common ſeamen 
and ſoldiers, the will of either of whom may be 

roved, and his wages, &c. received, by virtue of one 

tter of attorney, the form whereof ſee in page 


. 254, Ne XV. 


WUuxBE it may be requiſite for letters of admini- 
tration to be obtained by commiſſion iſſued from the 


prero- 
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prerogative court, and the perſon or perſons entitled 
thereto (deſcribed in pages 2, 3, 4, 5), being ill, or live 
at a great diſtance ; it is uſual to ſend up his or their 
chriſtian and ſurnames, ſtating the relationſhip, by 
deſcribing him or them, as the widow, child, father, 
brother, &c. of the deceaſed, with which may be ſent 
his or their additions, vi. places of abode, and trades, 
or occupations, to any reputable perſon, friend, or ac- 
quaintance, reſiding in or about London; the chriſt- 
ian and ſurname, trade or occupation *, of the de- 
ceaſed, the day or time on which he died, mentioning 
the value of his goods, chattels, and credits, with the 
chriſtian and ſurnames of any two clergymen in the 
neighbourhood. This the friend or acquaintance, to 
whom ſent, takes to any one of the proctors belong- 
ing to the prerogative court, and thereby the proctor 
procures a commiſſion for his employer to ſend to the 
adminiſtrator, who takes the ſame to the clergymen, 
and after having made oath before them, that the de- 
ceaſed died without will, &c. and executed a bond 
with two ſureties (ſimilar to the forms contained in 
pages 13, 14, 15), and one of the clergymen hath 
ſigned the commiſſion, the adminiſtrator ſends back the 
commiſſion and bond to his friend, who takes the ſame 
to the proctor, and in the courſe of a few days after, 
provided 14 days are then expired from the time of the 
deceaſed's death, of which mention is made in page 
13, SECT. 4th, receives of him the letters of admini- 
ſtration, and pays the proctor ſuch ſum as ſhewn, 
Page 192. 

"Wren the right of adminiſtration devolves upon 
an infant, treated on in page 5, and again mentioned 
page 124; it is uſual to ſend up an account of the 
deceaſed in manner before mentioned, mentioning 
the day or time on which he died; and here- 
with it is requiſite that an inventory of his goods, 
chattels, and credits be ſent; the names of any 
two clergymen of the neighbourhood ; and the 


* If tFe adminiftrator or deceaſed hath uſed the title of E/quire, deſcribe him 
thus. | 
| chriſtian, 
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chriſtian, ſurname, and — of wy perſon 
or ons applying; and the chriſtian, ſurnames, 
wo er | « al loch legitimate children as the 
deceaſed hath left; the firſt of whom attaining 21 
years of age being entitled to the adminiſtration, as 
we ſhall again preſently mention: ſo if the deceaſed 
hath left nolegitimate child or children, but brothers or 
ſiſters, or children of his brothers or ſiſters, on whom the 
right of adminiſtration devolves, and the firſt of whom 
on attaining 21 years of age will be entitled thereto ; 
mention their reſpective names and ages, likewiſe 
the chriſtian, ſurname, and deſcription, of the per- 
ſon or perſons applying for the adminiſtration. And 
as on either of the infants attaining 21 years of 
age this adminiſtration ceafeth, and thereon a new 
adminiſtration muſt be granted; for obtaining the 
fame, fend up an account of what value the deceaſed's 

rſonal eſtate is then of, the chriſttan and ſurname 
of the child who hath attained his or her age, with 
the chriſtian and, ſurnames of the deceaſed's other 
children then ſurviving ; ſo if it be brothers or fiſters, 
or children of the deceaſed's brothers or ſiſters, with 
the names of any two clergymen then in the neigh- 
bourhood ; and hereby a commiſſion will be obtained 
and the buſineſs done by the aſſiſtance of a proctor as 
| before mentioned. When this latter adminiſtration 
is obtained, it is uſual for the new adminiſtrator on 
fettling with the old, and receiving the goods unadmi- 
niſtered, to give him a general releaſe ; a form where- 
of, ſee in page 253, N* XIV. | 

Were the deceaſed hath left a will in writing duly 
executed, and the fame is intended to be proved in 
common form, as treated of in pages 188, 189. the 
executor or executors uſually ſend up his or their 
chriſtian and ſurnames, with the chriftian, ſurname, 
and =_ of abode, of the deceaſed, the day or time 
on which he died ; mentioning the value of his goods, 
chattels; and credits, with the chriftian and furnames 
of axy two clergymen of the neighbourhood ; where- 
vpon the friend ſent to, obtains a commiſſion through 
a proc- 
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4 proctor, and ſends to the executor, who, after taking 
it to the clergymen and making an affidavit ſimilar to 
the oath contained in page 190, returns it ſigned by 
one of the clergymen to his friend, with the deceaſed's 
will annexed ; and the ſame being delivered to the 
proctor he generally procures the probate in the courſe 
of 3 or 4 days after, and thereon 1s paid for the whole 
buſineſs ſuch ſum as may be perceived by what is 
mentioned in pages 191, 192. 


Ir a will is not properly executed and atteſted b 
witneſſes; where the deceaſed wrote the ſame himſelf, 
before it can be proved in the eccleſiaſtical court, it 
is requiſite that his hand- writing be proved by an af- 
fidavit of two diſintereſted perſons; or if another per- 
ſon wrote it, that the writing or will produced is the 
will of the deceaſed. And if there ſhould be material 
interlineations or alterations made in a will not of the 
teſtator's own hand writing, an affidavit is alſo required 
of ſome perſon to prove that fuch were made by the 
teſtator's direction. And under fuch circumſtances 
as thoſe, the will ſhould be ſent up in the firſt inſtance 
with the clergymen's names, mentioning the time of 
the deceaſed's death, and the value of his goods, chat- 
tels, and credits; and thereby the proctor will be in- 
formed how to proceed with reſpect to the commiſſion, 
and when the ſame is obtained he will deliver it with 
the will annexed to his employer, who ſending it to the 
executor has the ſame returned, ſigned by one of the 
clergymen, and then delivers it to the proctor, of 
whom he receives the probate to ſend 5 in the 
courſe of a few days after. But here we muſt obſerve 
there will be conſiderably more expence than when 
the will is properly executed, ſubſcribed by witneſſes, 
and fairly wrote (as it ſhould be) in one hand-writing, 
without interlineations or alterations, or as few as poſ- 
ſible, of which, and as a few may ſometimes almoſt 
unavoidably happen, it is well to make mention in the at- 
teſtation, before the witneſſes ſubſcribe their names there- 
to; as in N*V. page 231, 232. Concerning a will not 
properly executed, we have taken notice in page 154. 

| WEN 
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Wuex it is requiſite for adminiſtration to be granted 
with the will annexed, as treated on in pages 192, 193, 
194; the deceaſed's will ſhould be ſent up, and men- 
tion made of the day or time on which he died, and 
the value of his goods, chattels, and credits, with the 
names of any two clergymen in the neighbourhood ; 
and here attention muſt be had to the kind of admini- 
ſtration wanted; as whether it be during the minority 
of an infant or infants, or where a teſtator hath died 
without naming any executor, or named incapable per- 
ſons, or if it be where all the executors named refuſe 
to act. Either of which caſes deſcribe; and 
if it be during the minority of an infant or infants, 
who were appointed executors; mention his or their 
chriſtian, ſurnames, and ages ; the chriſtian, ſurname, 
relationſhip to the deceaſed, and deſcription of the 
perſon applying. And in either of the other caſes, 
mention the chriſtian and ſurname of the perſon who 
applies, and deſcribe him as relation, deviſee, &c. of 
the deceaſed, [as may be the caſe]. So hereby a 
proctor may be enabled to obtain the commiſſion and 
adminiſtration for his employer. 


Tuus having laid down the method of proceed- 
ing to obtain adminiſtration and probate of a will by 
commiſſion, we may now obſerve that, when inſtruc- 
tions are ſent up for a proctor to obtain a commiſſion 
by, care ſhould be taken that the names, &c. ſent up 
be ſpelied right; for although falſe ſpelling will not 
render the commiſſion void, yet it will increaſe the 
expence thereof, 
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to do before it is granted, - I2 


V. The fees and expence of obtaining the admi- 
niſtration, [further mention whereof is made, 


p. 191, 192.] = - - 16 
VI. How and for what reaſon the adminiſtration 
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Of Inteflates. Of Adminiſtration ; why it ſLould 
be obtained, and who are entitled thereto. By 
whom it is to be granted. The Method of ob- 
taining it, and the Expence thereof. How the 

fame may by revohed, 


7 SECTION THE FIRST. 
„„ r INT ESTATE S. 


* 


HER E are divers kinds of inteſtates. One that 
13 makes no will at all; another that mak If a will and 
executors, and they refuſe to act: 710% , Caſe he 

dies quaſi inteſtatus ; that is, as if inteſtate,” "But No latter 
is not that kind of inteſtacy here intended: for i in this caſe 
the law does not diſpoſe of the eſtate ; as here adminiſtration 
is to be granted cum teſtamento annex9, that i is, with the teſ- 
tament annexed ; and then the duty of the a is 
very little different from that of an executor *® ; he being to 
adhere to the teſtament, which is to be his oth in diſpoſing 
of the eſtate and effects of the deceaſed, But as the former 
is that which is here intended, we ſhall briefly take notice of | 
the diſtinction Wentworth makes between a will and 2 


2 2 Inft, 3979, b Black, Cam. 2 V. $04» 
B teſtament, 
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teſtament, without entering into a minute diſcuſſion of in- 
teſtacy, which would be foreign to this ſubject, and there- 
fore ſhall be reſerved for the latter part of this work © ; 
it being our preſent intention to ſhew how the law diſpoſes 
of a perſon's eſtate in caſe he dies wholly inteſtate, and not 
to point out the various kinds of inteſtacy. It is called a 
will, ſays Wentworth, when there is an executor appointed; 
and when there is none, it is termed a teſtament, So there 
may be a will where there is no teſtament, and a teſtament 
where there is no will, And where a teſtament is made 
without an executor being named, this teſtament is to be 
adhered to as a guide to the adminiſtrator in diſpoſing of the 
eſtate, in the ſame manner, as where one or more executors 
are named, and they refuſe to act“. 


SECTION THE SECOND. 


or ADMINISTRATION: way ir SHOULD BE 
OBTAINED, AND WHO ARE ENTITLED THERETO, 


N adminiſtrator cannot act before letters of admini- 
ſtration are granted to him; he not being like an exe- 
cutor, who may do many acts before he proves the will; but 
an adminiſtrator may do nothing till letters of adminiſtration 
are iſſued e. When letters of adminiſtration are iſſued, the 
perſon deputed by the ordinary, that is, he who grants the 
letters of adminiſtration, to adminiſter the inteſtate's goods, 
ſhall have an action to demand and recover, as executor, the 
debts due to the inteſtate f, 


IF the deceaſed die wholly inteſtate, without making either 
will or teſtament, then geaeral letters of adminiſtration muſt 
be granted by the ordinary to ſuch adminiſtrator as the ſta. 
tutes of 31 Edw. III. c. 11. and 21 Hen. VIII. c. 5. direct; 
and in conſequence of which the ordinary is compellable to 


e See Page 170. © Black, Com. 2 V. 507. 
4 Went, Off. Exec. 2, f Stat, 31 Edw, III. c. 11. 


grant 


c 
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grant adminiſtration of the goods and chattels of the wife to 
the huſband, or his repreſentatives s, that is, his executors 
or adminiſtrators, who, if the huſband dies before adminiſtra- 
tion taken, will be entitled in equity, and not the wife's next 
of kind. And that the adminiſtration of the wife's goods of 
right appertaineth to her huſband, is confirmed by the ſtatute 
of the 29 Car. II. c. 3. which enacteth, that the ſtatute of the 
22 & 23 Car, II. c. 10. (commonly called the ſtatute of diſtri- 
butions) ſhall not extend to the eſtates of femes-covert that 
ſhall die inteſtate ; but that their huſbands may demand and 
have adminiſtration of their rights, credits, and other perſo- 
nal eſtates, and recover and enjoy the ſame', But if the wife 
was executrix to another ; then, as to the goods which ſhe 
had in that capacity, adminiſtration muſt be granted to the 
teſtator's next of kin k. 


By the ſtatutes of Edward the Third and Henry the 
Eighth, before mentioned, the ordinary is compellable to 
grant adminiſtration of the huſband's effects to the widow, or 
next of kin. But he may grant it to both, or either, at his 
diſcretion l. For, it being moved for a mandamus® to the 


g Black, Com. 2 V. c04. 

h Cro. Car. 106. 1 P. Will. 38r. 
3 Atk. 526. 

i The huſband has ſeIdom occaſion 
for taking adminiſtratien on the death 
of his wife, unleſs it is to recover ſome- 
thing that appertained to the wife, 
which ſhe was not poſſeſſed of during 
the marriage; for immediately on the 
marriage all rhe chattels-perſonal ſhe 
is poſſeſſed of veſt in her huſband, and 
her chattels real he may mae his own 
if he will. What theſe are, ſee p. 28, 
29. 

k 3 Salk. 21, 

| Black. Com. 2 V. 496. 504. 

m Mandamus is a writ, whereby a 
command iſſues in the King's name, 
from the court of King's Bench, di- 
refted ro any perſon, corporation, or 
iuferior court of judicature, within the 


King's dominions, requiring them to 
do ſome particular thing therein ſpeci- 
fied which appertains to their office and 
duty, And this writ may be obtained 
for an infinite number of other pur» 
poſes, It is grounded on a ſuggeſtion, 
by the oath of the party injured of his 
own right and the denial of juſtice. 
Black. Com. 3 V. 110—The matter 
for which this writ is ob:ained muſt be 
laid before the court, 3 New Abr. 528. 
And as the matter muſt be laid before 
the court, it muſt be in term time, 
when the court is fitting, The man- 
ner of laying it before the court is by 
counſel, who moves the court on the 
oath of the injured party; which oath 
is delivered to him in writing, with bis 
inſtructions, as previouſly drawn up by 
an attorney. 


B 2 official 
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official of the biſhop of Glouceſter, to commit adminiſtration 
to the widow of an inteſtate, the court obſerved, that 
would be to deprive the ordinary of his election, in granting 
it to her, or the next of kin; and therefore ordered the man- 
damus to be taken generally, to grant adminiſtration of the 
goods of the inteſtate ",— The ordinary may grant admini- 
ſtration, either jointly or ſeparately ; for he may grant ſeve- 
ral adminiſtrations of ſeveral parts of the goods of the in- 
teſtate ; as where a man died inteſtate, leaving a wife and 


a brother, the ordinary had granted adminiſtration of ſome 


particular debts to the brother, and the reſidue to the wife, 


It was agreed by the court, that the ordinary might grant ad- 
miniſtration to the brother, as to part, and to the wife for the 


reſt, in which caſe neither could complain; fince the ordi- 
nary need not have granted any part of the adminiſtration to 
the party complaining. But if the inteſtate leave a bond of 
-100l. the ordinary cannot grant adminiltration of 5ol. to one 
perſon, and gol. to another, becauſe this is an entire thing ”. 


As concerning the inteſtate's next of kin: Among the 
kindred, thoſe are to be preferred that are the neareſt in de- 
gree to the inteſtate ; but of perſons in equal degree, the 
ordinary may take which he pleaſes . The nearneſs of 
degree ſhall be reckoned according to the computation of 
the civil, and not of the canon law”; and therefore, where 
there be both parents and children of the deceaſed, the children 
are entitled to the adminiſtration in preference to the parents, 
though both are in equal degree of kindred; and on failure 
of children, the parents are entitled. Then follow bro- 
thers, grandfathers, uncles, or nephews, (and the females of 
each claſs reſpectively), and laſtly, couſins.—The half 
blood is admitted to the adminiſtration as well as the whole: 
for they are of the kindred of the inteſtate, and only ex- 


cluded from inheritances of land. Therefore the brother 
\ | 


n Str. $52, reckoned according to the Civil Law, 
© 1 Roll's Abr. 908. . ſce page 78. | 

P 1 Salk. 36. Black. Com. 2 V. 504. 

q Black, Com. 2 V. 50. N t Who the half blood are, ſee page 


r How the nearacs of degree is 71. 91. 
52 of 
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of the half blood ſhall exclude the uncle of the whole 
blood u, and the ordinary may grant adminiſtration to the 
ſiſter of the half, or the brother of the whole blood, at his 
own diſcretion v. But if there is a brother and a ſiſter of the 
half blood, and the ſiſter is married, then it muſt be granted 
to the brother, and not to her and her huſband ; becauſe in 
effect it makes the huſband adminiſtrator, who is not of kin 
to the inteſtate ; and if ſhe die, the huſband would ſtill con- 
tinue adminiſtrator, and fo might poſſeſs himſelf of the whole 


perſonal eſtate “. 


WHEN the right of adminiſtration devolves upon an 
infant, the ordinary is to grant adminiſtration till he arrives 
at the age of twenty-one ; becauſe an infant cannot, before 
his full age, give bond to adminiſter faithfully *. And as 
ſuch an adminiſtrator is but in nature of a curator for the in- 
fant, and has no intereſt or benefit in the inteſtate's eſtate but 
in right of the infant, it has always been held diſeretionary in 
the ordinary to whom to grant it; and therefore it hath been 
frequently acjudged, that he is not obliged, within the ſta- 
tute of Henry the Eighth, to grant it to the next of kin, 
either of the deceaſed or the infant). If none of the kindred 
will take out adminiſtration, a creditor may by cuſtom do it. 
And the ordinary may, in defect of all theſe we have here 
mentioned, commit adminiſtration (as he might have done 
before the ſtatute of Edward the Third, when the ordinary 
had the abſolute diſpoſal of inteſtates effects?) to ſuch a diſe 
creet perſon as he approves of ; or may grant him letters ad 
colligendum bona defundti; that is, to gather up the goods of 
the deceaſed, which neither make him executor nor admini- 
ſtrator; his only buſineſs being to keep the goods in his ſafe 


uſual courſe is for ſome one to procure 

I-tiers patent, or other authority from 
3 Salk. 21. the King; and then the ordinary of 
* Godolph. 102. 5 Co. Rep. 29. courſe grants adminiſtration to ſuch ap- 
Y Hob. 251, 1 New Abr. 381.— pointee of the crown, as mentioned 

When a perſon having neither wife, page 84. 

child, or kindred, dies inteſfate, the 2 2 New Abr. 298, 


Wo 


u Black, Com, 2 V. $05. 
Vid, 


cuſtody, 
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cuſtody, and to do other acts for the benefit of ſuch as are en- 
titled to the property of the deceaſed . — If an adminiſtrator 
die, his executors are not adminiſtrators; but it behoveth 
the ordinary to commit a new adminiſtration *®, Where the 
adminiſtration is granted to two, and one of them dies, the 
adminiſtration ſurviveth to him who is living ©, 


SECTION THE THIRD. 
WHERE, AND BY wHoM ADMINISTRATION 1s 


TO BE GRANTED, 


HE applying for and obtaining adminiſtrations from 

improper courts, having often been detrimental to 
adminiſtrators; and as applications through inadvertency 
are too frequently made to inferior courts inſtead of the pre- 
rogative, it was thought expedient in our explanation pre- 
ceding the contents of this work, to lay down a clear and 
plain method, whereby every perſon having occaſion for ap- 
plying to the prerogative court, might readily perceive in 
what manner he might have accels thereto, when ill or living 
at a diſtance from London ; and in our proceeding herewith 
we have referred to this ſection, with a view to inform the 
reader of the circumſtances that may render ſuch application 
neceſlary, either for obtaining adminiſtration or probate of a 
will, the latter whereof is to be applied for to the ſame court 
by whom the former ought to be granted, as we have ſhewn 
at the concluſion of this ſection, 

(3ENERALLY the perſon who is to grant adminiſtration is 
the biſhop of the dioceſe, or his officer, where the inteſtate 
dwelled . And if all the goods of the deceaſed lie within 
the ſame juriſdiction, an adminiſtration granted by him is 
the only proper one; but if the deceaſed had bona notabilia, 
or chattels to the value of one hundred ſhillings, or five 
pounds, in two diſtinct dioceſes; then adminiſtration muſt 
be taken out before the metropolitan of the province e. 
But if a man die upon a journey, the goods that he then 
hath about or with him ſhall not be as bona notabilia 


a Went, Off, Exec, chap, 14. d Swinb. 427. 
b 1 Roll's Abr. 907. Black. Com. 2 V. 509. 
b Caf, Talb. 127, | 


to 
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to cauſe adminiſtration to be committed in the preroga- 
tive f, — Debts owing to the inteſtate are bona notibilia, as 
well as goods in poſſeſſion . And they ſhall be bona nota- 
bilia, in that dioceſe where the bond or other ſpecialties be, 
and not where the debtor inhabits*, So judgments obtained 
in the courts at Weſtminſter, upon actions laid in the coun- 
try, are bona notabilia; not where the action was laid, but 
where the judgment was obtained; becauſe the record is 
there l. But if the debts be only by ſimple contract, with- 
out ſpecialty, then they are to be eſteemed bona notabilia in 
the place where the debtor is *. So a bill of exchange ſhall be 
ſaid to be bona notabilia where the debtor is, and not where the 
bill is ; for it is no ſpecialty in law : for if the adminiſtrator 
pays debts upon ſimple contract, or ſuffers judgment againſt 

im, in ſuch actions he may plead ſuch payment or judgment 
in bar to an action upon a bill of exchange .- Where one 
dies poſſeſſed of goods in London and Dublin, in ſuch caſe 
the reſolution ſeems to have been, that the archbiſhop of 
Canterbury, by his prerogative, was to grant adminiſtration 
of the goods in Landon, and the archbiſhop of Dublin for 
thoſe in Dublin ®, If one die in Ireland, and have nothing 
but a ſpecialty for money, and that ſpecialty doth lie in Eng- 
land, the ordinary of the dioceſe, within which the place is 
where the ſpecialty lies, ſhall commit the adminiſtration ; 
and if the ordinary of another dioceſe grant it, the admini- 
ſtration is void: and therefore the caſe was, a merchant in 
Ireland was bound in an obligation of forty pounds to one 

S. in London, and the obligation was made in Ireland, 

ut remained always in London, and the merchant died in- 
teſtate in the county of Bedford in England, and a biſhop of 
Ireland did commit the adminiſtration to one, and the arch- 
biſhop of Canterbury committed it to the wife of the in- 
teſtate, who had the obligation ; in this caſe, the laſt admi- 


,Niſtration was adjudged good: and it was there held, that 


the adminiſtration ſhall be granted by the ordinary of the 
place, where the ſpecialty doth lie at the time of the death 
of the inteſtate, and not by the ordinary of the place where 
the debt began". In caſe a perſon has bona notabilia both in 


f Swinb, 438, 439.—The admini- E 1 Roll's Abr. 90g. 
firation has nothing to do with real* Þ Ibid. 
eſtate (a deſcription whereof ſee in page - i Carth. 148. 
86.). And in caſe lands be given by k Went, Off. Exec. 46. 
will to execwors for payment of debts | 3 Salk. 164. 
or legacies z it ſeems this ſhall not be m Gibſ, 472. 4 Burn's Eceleſ. Law. 
bona notabilia, although it be aſſets. 182. | 
Went. Off. Exec. 46, n Shep. Touch. 443 
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the province of Vork and Canterbury, adminiſtration muſt 
be taken out before both metropolitans, if within the Juriſ= 
diction of each there are bona notabilia in divers dioceſes ; or 
elſe if in either of the provinces, the goods lay in one Ace 
then adminiſtration muſt be taken out before the particular 
biſhops in whoſe ſeveral dioceſes the goods are . Or if the 
deceaſed had goods in the juriſdiction of one metropolitan, 
l ying indivers dioceſes, and in the other, but in one dioceſe ; 
then adminiſtration muſt be taken out before the archbiſhop 
who has juriſdiction over the divers dioceſes, and before the 
particular biſhop of the dioceſe “. — The granting of ad- 
miniſtration of the goods of every biſhop, although he hath 
not goods but in his own juriſdiction, doth belong to the 


archbiſhop 4, 
THERE are certain peculiar eccleſiaſtical juriſdictions, 

where, by preſcription, or compoſition, or other ſpecial title, 

the granting adminiſtration of the goods of ſuch as dwell and 
die within thoſe places, doth appertain to the Judge of that 
peculiar”, — There is the court of peculiars, which is a branch 
of, and annexed to the court of arches, It has a juriſdiction 
over all thoſe pariſhes diſperſed throughout the province of 
Canterbury, in the midſt of other dioceſes, which are exempt 
from the ordinary's juriſdiction, and ſubject to the metropoli- 
tan only * - Where one dies poſſeſſed of goods in the dioceſe 
of an archbiſhop, and in & peculiar of the ſame diocele ; 
there ſhall be ſeveral, adminiſtrations, and the archbiſhop 
ſhall have no prerogative, becauſe the peculiar was firſt de- 
rived out of his juriſdition*. But where one dies polleſſed 
of goods in ſeveral peculiars within the fame dioceſe; in that 
caſe adminiſtration ſhall not be granted by the biſhop of the 
diocefe, but by the metropolitan; infomuch as they are 
exempt from ordinary juriſdiction ", , | 

By the ſtatute of the 4 Ann. c. 16. ſet. 26. The power 

of granting probates of wills, and letters of adminiſtration, of 

o Went, Off, Exec. 46. i ® Black. Com. 3 V. 65. 

p bid. t Gibſon, 472. Cro. Eliz. 719. 
* 92 4laſt. 335. y Gibſon, 472. Swinb. 440, 

r Swinb. 42. ä | 
| the 
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the goods of perſons entitled to wages, for work done in her 
Majeſty's yards and docks, is declared to be in the ordinary 
of the dioceſe ; or ſuch other perſons to whom the ordinary 
power of probates of wills, or granting of adminiſtrations do 
belong, where ſuch perſons ſhall die; and the wages due to 
ſuch perſons ſhall not be taken to be bona notabilia, to found 
the juriſdiction of the prerogative court. 


THz prerogative is grounded upon this reaſonable found. 
ation : that as biſhops were formerly themſelves the admi- 
niſtrators to all inteſtates in their own dioceſe; and as the 
preſent adminiſtrators are in effect no other than their officers 
or ſubſtitutes, it was impoſſible for the biſhops, or thoſe who 
acted undgr them, to collect any goods of the deceaſed, 
other than ſuch as lay within their own dioceſes, beyond 
which their epiſcopal authority doth not extend. And it would 
be extremely troubleſome, if as many adminiſtrations were 
to be granted, as there are dioceſes within which the de- 
ceaſed had bona notabilia, beſides the uncertainty which ere- 
ditors and legatees would be at, in caſe different admini- 
ſtrators were appointed, to aſcertain the fund out of which 
their demands are to be paid. A prerogative is therefore 
very prudently veſted in the metropolitan of each province, 
to make, in ſuch caſes, one adminiſtration ſerve for all *. 


IT has been declared, that adminiſtrations committed by 
the archbiſhop, by his prerogative, to one who did not die 
poſſeſſed of goods in divers dioceſes; were merely void, But 
the more current doctrine is, that ſuch adminiſtrations are 
not void, like thoſe granted by a biſhop, where are bona no- 
tabilia, but only voidable by ſentence; becauſe the metropo- 
litan hath Juriſdiction over all the dioceſes in his province, 
whereas a biſhop can by no means have juriſdiction in another 
dioceſe *. It is ſaid, that if adminiſtration be com- 
mitted in a dioceſe where there are bona notabilia, though 


$ 


y Black, Com, 2. V, 509, 4 Burn's Eccleſ. Law, 184. 
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ſuch grant be iþ/o facto void, yet they do not grant a new 
adminiſtration in the prerogative court, before they have re- 
pealed that; and in that caſe they ſhall not be prohibited v. 


Tus having treated on where and by whom adminiſtra- 
tion is to be granted, and herewith ſhewn the reaſonable 
foundation upon which the prerogative is founded, and 
touched upon the doctrine of adminiſtration being void when 
granted by an improper court; we ſhall now ſhew in what 
manner perſons inadvertantly applying for probates of wills, 
or adminiſtrations, are to be treated by the reſpective officers 
of ſpiritual courts when ſo applied to. 


As it hath been the caſe that many have been by appari- 
tors, both of inferior courts and the courts of the archbiſhop's 
prerogative, much diſtrated, by being diverſly called and 
ſummoned for probate of wills, or to take adminiſtrations 
of the goods of perſons dying inteſtate, and thereby have 
been vexed and grieved with many cauſeleſs and unneceſſary 
troubles and expences; by Canon 92. It is conſtituted and 
<« appointed, that all chancellors, commiſſaries, or officials, 
ce or any other exerciſing eccleſiaſtical juriſdiction whatſoever, 
« ſhall at the firſt, charge with an oath all perſons called or vo- 
& Juntarily appearing before them for the probate of any will, 
« or the adminiſtration of any goods, whether they know, or 
& (moved by any ſpecial inducement) do firmly believe, that 
ic the party deceaſed (whoſe teſtament or goods depend now 
« jn queſtion) had, at the time of his or her death, any goods 
« or good debts in any other dioceſe or dioceſes, or peculiar 
&« juriſdiction within that province, than in that wherein the 
« ſaid party died, amounting to the value of 5I. And if the 
« ſaid perſon cited, or voluntarily appearing before him, ſhall 
& upon his oath affirm, that he knoweth, or (as aforeſaid) firmly 
de believeth, that the ſaid party deceaſed had goods or good debts 


* Ipſo facto void fignifies that it is &c, the firſt living is void ipſo fa&o, 
void without any decree or ſentence, wiz. without any declaratory ſentence, 
As in the caſe of a perſon obtaining two and the patron may preſent to it. 
or more preferments in the church Dyer, 275. 
with cure, not qualified by diſpenſation, Y 4 Burn's Ecclef, Law, 18 5. 
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in any other dioceſe or dioceſes, or peculiar juriſdiction 
within the ſaid province, to the value of rl. and parti- 
cularly ſpecify and declare the ſame, then ſhall he pre- 
ſently diſmiſs him, not preſuming to intermeddle with the 
probate of the will, or to grant adminiſtration of the goods 
of the party ſo dying inteſtate, Neither ſhall he require or 
exact any other charges of the ſaid parties, more than ſuch 
only as are due for the citation, and other proceſs had, and 
uſed againſt the ſaid parties, upon their further contumacy 
but ſhall openly and plainly declare and profeſs, that the 
ſaid cauſe belongeth to the prerogative of the archbiſhop of 
that province; admoniſhing the party to prove the will, or 
require adminiſtration of the goods, of the court of the ſaid 
prerogative, and to exhibit before him, the ſaid judge, the 
probate or adminiſtration under the ſeal of the prerogative, 
within forty days next following. And if any chancellor, 
commiſſary, official, or other exercifing eccleſiaſtical juriſ- 
diction whatſoever, or any their regiſter ſhall offend herein; 
then let him be p/o facto ſuſpended from the execution of 
his office, not to be abſolved or releaſed until he have re- 
ſtored to the party all expences by him laid out contrary to 
the tenor of the premiſes ; and every ſuch probate of any 
teſtament, or adminiſtration of goods ſo granted, ſhall be 
held void and fruſtrate to all effects of the law whatſoever. 
And it is hereby further charged and injoined, that the re- 
giſter of every inferior judge do, without difficulty or de- 
lay, certify and inform the apparitor of the prerogative 
court, repairing to him once a month, and no oftener, 
what executors or adminiſtrators have been by his ſaid 
judge, for the incompetency of his own juriſdiction, diſ- 
miſled to the ſaid prerogative court within the month next 
before; under pain of a month's ſuſpenſion from the ex- 
erciſe of his office for every default therein.“ 


Bur it is provided that this canon, or any thing therein 


contained, be not prejudicial to any compoſition between 
the archbiſhop and any biſhop or other ordinary, nor to any 


5 inferior 
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inferior judge that ſhall grant any probate of teſtament or 
adminiſtration of goods to any party that ſhall voluntarily 
defire it, both out of the ſaid inferior court, and alſo out of 
the prerogative. And likewiſe, that if any man die in itinere, 
that is, on a journey, the goods that he hath about him, at 
that preſent, ſhall not cauſe his teſtament or adminiſtration 
to be liable unto the prerogative court, 


In reſpect of the prerogative court, by Canon 93. © It is 


'& decreed and ordained, that no judge of the archbiſhop's 


« prerogative ſhall cite, or cauſe to be cited ex officio *, any 
« perſon whatſoever to any of the before-mentioned intents, 
* unleſs he hath knowledge that the party deceaſed was, at the 
« time of his death, poſſeſſed of goods and chattels in ſome 
* other dioceſe or dioceſes, or peculiar juriſdiction within 
« that province, than in that wherein he died, amounting to 
© the value of 5l. at the leaſt: and decreed and declared, 
© that whoſo hath not goods in divers dioceſes to the ſaid ſum 
& or value, ſhal! not be accounted to have bona notabilia. 
« Always provided, that this clauſe here, and in the former 


« conſtitution mentioned, ſhall not prejudice thoſe dioceſes, 


cc where, by compoſition or cuſtom, bona netabilia are ratèd at 
« greater ſum*, And if any judge of the prerogative court, 


44 or any, his ſurrogate, his regiſter or apparitor, ſhall cite or, 


« cauſe any perſon to be cited into his court, contrary to 
& the tenor of the premiſes, he ſhall reſtore to the party 
& ſo cited all his coſts. and charges; and the acts and 
« proceedings in that behalf ſhall be held void and fruſtrate. 
« Which expences, if the ſaid judge or regiſter, or ap- 
« paritor, ſhall refuſe accordingly to pay; he ſhall be ſuſ- 


Z It is fo called from the power a 
per ſon has, by virtue of an office, to do 
certain ads without being applied to: 
as 2 juſtice of peace may not only grant 
Jurety of the peace at the complaint or 


requeſt of any perſon, but he may de- 


wand and take it ex cio at diſcretion, 
Kc. Dak. 270, | 


a The law concerning this matter is, 
that five pounds is the ſum or value of 
notable goods, But where, by compoſi- 
tion or cuſtom in any county, bona nc» 
tabilia are rated at a greater ſum, the 
ſame is to continue u altered; as in the 
dioceſe of London, it is 10). by com- 
pofition, 4 Burn's Ecclef, Law, 181. 
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| WHAT has been ſaid under this head reſpecting admini- 
ſtration, is alike applicable to wills and teſtaments. For 


is 
= 
* * 
oF +] 
2 
N 
1 
1 
A : 
Boy 
| 3 
4X 
; * 
RY, 
* 
9 * 
i 
* 
£3 
2 
1 Y 
(4 
„. N 
oy, 
* 
1 
"= 
— 
£; 
7 
. 
. 
4 


tc pended from the exerciſe of his office, until he an to 


regularly, he that ſhall have the probate of a will, in caſe 
where a man doth make a will, ſhall have the granting of 
adminiſtration of his goods and chattels in caſe he dies in- 
'"* - | he , 


SELECTION LOH UTR MA 


WHAT THE PERSON, ApPLVYIN CG FoR ADMINI- 
STRATION, 1s TO po BEFORE IT is GRANTED. 


HE practice is not to iſſue letters of adminiſtration, 

until after the expiration of fourteen days from the 
death of the inteſtate ; unleſs for ſpecial cauſe (as, that the 
goods would otherwiſe periſh, or the like) the judge ſhall 
think fit to decree them ſooner. On taking out letters of ad- 
miniſtration, the adminiſtrator takes an oath, which is uſually 
in this form: “ You ſhall ſwear, that you believe A. B. 
tc deceaſed died without a will; and that you will well and 
e truly adminiſter all and every the goods of the ſaid de- 
* ceaſed, and pay his debts as far as his goods will extend; 
and that you will exhibit a true, full, and perfect inven- 
„ tory of the ſaid goods of the deceafed, and render a true 
« account of your adminiſtration into. the - court of 
C. when you ſhall be thereunto lawfully required®.” You 
alſo ſwear that you are the widow, ſon, daughter, next of 
kin, or creditor, [as may be the caſe] of the ſaid A. B. and 
that the whole of the goods, chattels, and credits * he died 
poſſeſſed of, do not in value exceed the ſum of J. © 80 
help you Gop.” | | 


b Shep. Touch. 243 do with real eſtate, as has already been 
© 4 Burn's Eeclef, Law, 231. mention:d towards the former part of 
4 The rein has aching to we preceding ſedion. 
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By the ſtatute of the 22 & 23 Car. II. c. 10. It is en- 
atted, that all ordinaries, as well the judges of the prerogative 
courts of Canterbury and York, as all other ordinariet and ec- 
eleſiaſtical judges, and every of them, having power to commit 
adminiſtration of the goods of perſons dying inteſtate, ſhall 
and may, upon their granting and committing of adminiſtrations 
of the goods of perſons dying inteſtate, of the perſon or perſons 
to whom any adminiſtration is to be committed, take ſufficient 
bond with two or more able ſureties, reſpet? being had to the 
value of the eflate, in the name of the ordinary, with the condi- 
tion in form and manner following, viz. 


„ TRE condition of this obligation is ſuch, that if the 
& within bounden A. B. adminiſtrator of all and ſingular 
< the goods, chattels, and credits of C. D. deceaſed, do 
© make or cauſe to be made a true and perfect inventory of 
« all and ſingular the goods, chattels, and credits of the ſaid 
« deceaſed, which have or ſhall come to the hands, poſſeſ- 


* ſon, or knowledge of him the ſaid A. B. or into the hands 


c and poſſeſſion of any other perſon or perſons for him, and 
tc the ſame, ſo made, do exhibit or cauſe to be exhibited into 
« the regiſtry of court, at or before the day 
« of next enſuing ; and the ſame goods, chattels, 
“ and credits, and all other the goods, chattels, and credits 
« of the ſaid deceaſed at the time of his death, which at any 
dc time after ſhall come to the hands or poſſeſſion of the ſaid 
« A. B. or into the hands and poſſeſſion of any other perſon or 
c perſons for him, do well and truly adminiſter according to 
« Jaw; and further do make, or cauſe to be made, a true and 
« juſt account of his ſaid adminiſtration, at or before the 
« day of ; and all the reſt and reſidue of the ſaid goods, 
« chattels, and credits which ſhall be found remaining 
<« upon the ſaid adminiſtrator's account, the ſame being 
« firſt examined and allowed of by the judge or judges for 
« the time being of the ſaid court, ſhall deliver and pay 
« unto ſuch perſon or perſons, reſpectively, as the ſaid 
4 judge or judges, by his or their decree or ſentence, pur- 
& ſuant to the true intent and meaning of this act, ſhall 
« limit and appoint; and if it fhall hereafter appear 
« that 
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« that any laſt will and teſtament was made by the ſaid de- 
« ceaſed, and the executor or executors therein named do 
cc exhibit the ſame into the ſaid court, making requeſt to 
cc have it allowed and approved accordingly, if the ſaid A. B. 
« within bounden, being thereunto required, do render and 
« (eliver the ſaid letters of adminiſtration (approbation of 
cc ſuch teſtament being firſt had and made) in the ſaid court 
<« then this obligation to be void, and of none effect, or elſe 
ce to remain in full force and virtue.“ 


Tuis condition, as to the adminiſtering truly, according 
to law, is to be intended in bringing in the adminiſtrator's 
account, and not in paying the debts of the inteſtate, and 
therefore a creditor ſhall not take an aſſignment of the bond, 
and ſue it, and for breach aſſign non-payment of a debt to 
him, or a devaſtavit committed by the adminiſtrator ; for that 
would be endleſs .- By the ſtatute of the 1 Jac. II. e. 17. 
ſect. 6. No adminiſtrator ſhall be cited into court to render 
an account of the perſonal eſtate of his inteſtate, otherwiſe 
than by an inventory thereof, unleſs at the inſtance of ſome 
perſon in behalf of a minor, or having a demand out of ſuch 
eſtate as a creditor or next of kin; nor ſhall be compellable 
to account before any ordinary or judge empowered by the 
act of 22 & 23 Car. II. otherwiſe than as mentioned by this 
act. The eccleſiaſtical court underſtand no more by an ac- 
count, than ſome account in nature of an inventory; and 
the ordinary, after the adminiſtrator has exhibited an inven- 
tory, cannot compel the adminiſtrator to account, but it 
muſt be at the inſtance of the party (as one in behalf of a 
minor, or one having demand out of the inteſtate's eſtate, as 
a creditor or next of kin); and therefore the inventory and 
account are, as to the ordinary, the ſame thing s. 


* x Salk, 316. granted, ſee pag, 37-42. 

f For more concerning the inven- 5 3 Aik. 248, For more concerning 
tory, and what may be required of the this, ſee pag. 61-63, 
adminiſtrator beſore adminiſtration is 
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SRCTION THE FIFTH. 


THE FEES and EXPENCE or oBTaixiNG THE 
ADMINISTRATION, 


UCH a conſiderable increaſe in the fees and expence of 
obtaining adminiſtration, having been occaſioned by 
two ſtatutes made within the courſe of a few years paſt, that 
the amount thereof at this time may ſeem almoſt incredible 
to thoſe, who but a few years ago had adminiſtered to the 
eſtate of any deceaſed perſon ; we ſhall here, for the reader's 
information, trace the riſe and progreſs of this increaſe, and 
in a ſubſequent part of our work briefly point out the net 
ſum at this time paid for adminiſtration, and proving a will. 


Taz fees for adminiſtration taken by the. practitioners in 
Doctors Commons, it is conceived, were much the ſame with 
thoſe in other eccleſiaſtical courts throughout the kingdom, 
and nearly the ſame with the fees allowed to be taken by 


thoſe praQtitioners, as ſettled by a jury, Nov. 19, 1734, and 


till the firſt of the two ſtatutes above hinted at took effect, 
were as follows; viz. The whole fees for an adminiſtration 
under 201. that is, where the goods, chattels, and credits, 
did not amount to 20l. in value; of a ſailor in the King's 
ſervice, 7s. For an adenlniftration under five pounds in 
other caſes, 7s, For an adminiſtration under 20l., Il. 18. 
And under gol., IL 18s. ' For an adminiſtration above 40l., 
21. 5s. b, which laſt mentioned ſum, by'divers bills, the author 
hereof had ſeen paid for adminiſtrations in the courſe of ſome 

ears before the ſtatute 19 Geo. III. hereafter mentioned 
took effect, was about 21. 10s, including therein the ſtamp 
duty for the bond mentioned in the foregoing ſection, and 
alſo the ſeveral ſtamp duties laid on by the ſtatutes of the 

W. & M. c. 21. and 9 W. III. c. 25. whereby it is en- 


acted, that for every ſkin or piece of vellum or parchment, 
- g 0 * * 

b Floyer's PruQtur's Practice, 172, 
or 


CI 
nnn 
> _—_— — 


' 
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or ſheet or piece of paper, on which ſhall be written any let- 
ters of adminiſtration (except of common ſeamen or com- 
mon ſoldiers ſlain or dead in the ſervice) for any eſtate above 


the value of 20l. ſhall be paid a ſtamp duty of 10s. By the 
ſtatute 19 Geo. III. c. 66. if the eſtate, for which the lat- 
ter 2dminiſtration was taken, amounted to 100l. one pound 


for a ſtamp duty was added to the 21. tos. which made it 
21. 10s. And if the eſtate amounted to 3ool. or upwards, 


another pound was added, whereby the adminiſtration 
amounted to 41. 10s. And by the ſtatute 23 Geo, III. c. 
58. where the eſtate is of, or above the value of 1col. there 
is an additional ſtamp duty of 20s. which makes the above 
3l. 10s. to amount to 4]. 10s. And where the eſtate is of, 
or above the value of 3ool. a further additional duty of 208. 
which, added to the 21. laid on by the ſtatute 19 Geo. III. 
and the firſt additional 208. laid on by this ſtatute, make gl. 
and this being added to the above mentioned 21. 108. cauſes 
the adminiſtration to amount to 61. 10s. And where the 
eſtate is of, or above the value of 600]. there is a further.ad- 
ditional] duty of 20s. which makes the adminiſtration amount 
to 7l. 10s. And where the eſtate is of, or above the value 
of loool. a further additional duty of 20s. which makes the 
adminiſtration amount to 81. 10s. And the fees and ex- 
pence of proving a will in common form are about 7 or 8s, 
leſs than what is paid for letters of adminiſtration z that is, 
provided the will be very ſhort; but if it is of any conſi- 
derable length, the coſt will be conſiderably more, as in 
proportion to the length thereof. But what has been ſaid 
reſpeCting theſe fees, muſt be underſtood to be when the ad- 
miniſtration iflues of courſe, or without being oppoſed, and 
on perſonal application made for the ſame; for if the grant- 
ing it is oppoſed, the expence of obtaining it will be accord 
ing to the effect of the oppoſition, or the length ſuch oppo- 
ſition may be carried to after a caveat is entered, or ſuit 
commenced. And if perſonal application is not made for 
the adminiſtration, but inſtead thereof a commiſſion is iſſued 
for the adminiſtrator to adminiſter (as is uſual when the ad- 
miniſtrator is ill, or lives at a great diſtance from town), the 

| C expence 
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expence of a commiſſion for an adminiſtration or proving 
a will is conſiderably more, concerning which we ſhail make 
mention in a ſubſequent part of this work, and there ſhew, 
as propoſed, what is now the expence of obtaining admini- 
ſtration, or proving a will, and that, either by perſonal ap- 
plication or commiſſion ", 


ES ILIOH TWR- STRTWYS. 


HOW, AND FOR WHAT REASON, ruE ADMINI- 
STRATION May BE REVOKED. 


F an adminiſtration is granted, and afterwards a will is 
produced and proved, the adminiſtration ſhall be re- 
voked*, The ordinary cannot repeal an adminiſtration 
at his pleaſure*. — In the caſe of Sir George Sands, the 
father adminiſtered to his ſon, and afterwards a woman, pre- 
tending to be the ſon's wife, ſued for a repeal ; but a prohi- 
bition* was granted, becauſe the ordinary had an election 
to grant it either to the father or wife, and by granting it to 
the father, had executed his power v. But where a feme- 
covert, that is, a married woman, died inteſtate, and the 
next of kin to her obtained adminiſtration, and the huſband 
ſued for a repeal, a prohibition was denied ; becauſe in this 
caſe the ordinary had no power, or election, to grant it to 
any perſon but the huſband”, 


THE rule ſeems to be, that an adminiſtration may be 
repealed, although not arbitrarily, except where there ſhall 
be juſt cauſe for ſo doing ; as if the adminiſtrator ſhould 


or Exchequer, directed to the judge 
and parties of a ſuit in any inferiof 
court, Black, Cm. 2 V. 112. It is 
a writ to forbid any ccurt to proceed 
in any cauſe there depending, on ſug- 
geſtion that the c gnigance thereof be- 
longeth not to the court, Fitzb, Nat. 
Brev. 29. 
m Raym. 93. 


n 3 Salk, 22, See Pa3g- 3. 


h See pag. 191, 192. 

1 2 Roll's Abr. 907, See more af to 
this, pag. 47. | 
k Swivob, 381. N 

I A probibitidn, is a writ iſſuing pro- 
perly out of the court of King's Bench, 
being the t ing's prerogative writz but 
for the furtherance of juſtice, it may 
now alſo be had in ſome caſes out of 
the court of Chancery, Common Pleas, 


9 become 


„ 
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become lunatic, or the like ; of which the temporal courts 
are to judge. So if the next of kin, at the death of the in- 
teſtate, happen to be uncapable of adminiſtering, by reaſon 


of attaint or excommunication, and the ordinary commits it 


to another; if he afterwards becomes capable, the ordinary 
may repeal the firſt adminiſtration, and commit it to the next 
of kin . And the ſame is much more to be ſaid where the ad- 
miniſtration was undue ab inilia, that is, from the beginning, 
whether as granted to any other than the next of Kin, or 
granted by an incompetent authority, or in an irregular man- 
ner, without citing thoſe who ought to have been cited ?, 


WHERE a man died inteſtate, leaving a wife and a 
ſiſter, the ſiſter, upon the common oath, that ſhe be- 
lieved he died inteſtate, without wife or children, obtained 
adminiſtration. And in a ſuit to repeal it, as obtained 
by ſurpriſe, it appeared to be the cuſtom of the court, 
never to grant it to the next of kin, until the wife is 
cited, The ſiſter moved for a prohibition, and infifled 
that the ordinary had executed his authority, But the 
court held, that the ordinary could not be ſaid to have 
executed his authority, having never had an opportunity 
to make the election which the ſtatute of the 21 Hen, VIII. 
c. 5. gives him; that it was incident to every court, to 
rectify the miſtakes they were led into by miſrepreſenta- 
tion of the parties; that if there were no ſurpriſe (of 
which the court below was judge) there ought to be a 
prohibition, becauſe then the adminiſtration will have been 
duly and regularly granted ; but there was a plain ſurpriſe, 
and therefore they denied a prohibition 1, It is ſaid, that 
an adminiſtrativn may be repealed, without any ſentence of 
revocation to be given in any ſpiritual court, or otherwiſe z 
as by granting a new adminiſtration !. 


C 4 Burn's Eccleſ. Law, 239. q Did. 237. 
7 [bd, r Ibid, 
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WHERE the adminiſtrator, after many goods admi- 
niſtered, had his adminiſtration revoked, and it was com- 
mitted to B. who ſued the firſt adminiſtrator for goods un- 
duly adminiſtered ; it was held, that there was no remedy 
but in Chancery. But it is conceived in ſuch a caſe as this, 
the ſecond adminiſtrator might maintain an action at law 
againſt the firſt, for money had and received, or trover for 


any goods remaining in his poſſeſſion'. See more concern- 
ing adminiſtration revoked, p. 50. 


F 
Of the Adminiſtrator. 


SRCTION THE FIRST. 


nis POWER By vIRTUE of THE ADMINISTRA- 
TION. 


AVING ſeen who are entitled to the adminiſtration, 

and of whom the ſame is to be obtained; with an 
account of the fees and expence of obtaining it, and how the 
ſame may be revoked ; we may now conſider the power the 
adminiſtrator has, by having the adminiſtration thus granted 
to him. Somewhat of this we have already ſeen, as that 
he cannot act before it is granted to him, and that after 
it is, he may bring actions as an executor may *,— We have 
ſeen alſo the reaſon why adminiſtration ſhould be thus 
granted ; as that the biſhops were formerly the adminiſtra- 


* Jac. Law Dict. 10 edit, tit. Ad- * Page 2, 


miniſtrator . 
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tors of the goods and chattels of perſons dying inteſtate *, 
and this continued to be the caſe till the ſtatute of the 
31 Edw. III. before mentioned“ was made x. But now ad- 
miniſtrators are put upon the ſame footing with regard to 
ſuits, and to accounting, as executors appointed by will ?,— 
Where there be two adminiſtrators, and one dies, the ad- 
miniſtration ſurvives, and doth not ceaſe *: it not being 
like a letter of attorney to two, where by the death of one 
the authority ceaſeth; but is rather an office; and ad- 
miniſtrators are enabled to bring actions in their own names: 
they come in the place of executors, and therefore the of- 
fice ſurvives*, But if there is but one adminiſtrator, and 
he dies, his executors are not adminiſtrators, but it be- 
hoves the ordinary to commit a new adminiſtration b. 
When an adminiſtrator hath judgment, and dies, his 
executors (as ſuch) may not ſue execution of the judg- 
ment; for none ſhall have execution of this judgment, 
but he who ſhall be ſubject to the payment of the debts 
of the firſt inteſtate e. If there be two or more ad- 
miniſtrators, one of them cannot fell goods, or releaſe debts, 
without the others joining ; for they have but one authority 
given them by the biſhop over the goods : which authority, 
being given to many, is to be executed by all of them joined 
together . But it is otherwiſe in reſpect to co-executors ; 
theſe being in law but one perſon, therefore the act of one is 
the act of them all, and the poſſeſſion of one is accounted the 
poſſe ſſion of all*, 


Ax adminiſtrator, by virtue of his adminiſtration, hath 
intereſt in ail the chattels, real and perſonal, of the inteſtate, 
and all the goods and chattels, either in poſſeſſion or action i, 
in like manner as an executor in the goods of the teſtator 
deceaſed. And all thoſe goods and chattels which belonged 


u Page g. b Page 6. 

Page 2. © 5 Co. Rep. 9. 

* Black. Com. 2 V. 495. 4 Lord Bacon's Tracte, 162. 1 Atk, 
Y id. 496. 460. 

z Page 6, © Swinb. 328. 

a 2 Vern, 514. For the particulars of theſe, ſee p.28, 
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to the inteſtate at the time of his death, and which came to 
the hands of the adminiſtrator, fall be aſſets, or ſufficient 
goods and chattels, to make him chargeable to creditors, as 
executors are to creditors and legatees. But before they 
come to his hands he is not chargeable e, as we ſhall ſee 
more of hereafterꝰ.— An executor or adminiſtrator ſhall 
regularly charge others for any debt or duty due to the de- 
ceaſed, as the deceaſed himſelf might have done; and the 
ſame actions the deceaſed might have had, the vs actions, 
for the moſt part, the executor or adminiſtrator may have 
alſo. But an executor or adminiſtrator ſhall not charge 
another, or have any action againſt him for a perſonal 
wrong done to the teſtator, when the wrong done to his per- 
ſon, or that which is his, is of that nature for which damages 
only are to be recovered : and therefore an executor or ad- 
miniſtrator cannot ſue another for beating or wounding of 


the deceaſed i. 


Ix actions merely perſonal, ariſing ex delicto, for wrongs 
actually done or committed by the defendant, as treſpaſs, 
battery, and ſlander, the rule is a9 perſonalis moritur cum 

perſona, that a perſona] action dies with the perſon ; and it 
never ſhall be revived, either by or againſt the executors, or 
other repreſentatives. For neither the executors of the 
plaintiff have received, nor thoſe of the defendant have com- 
mitted, in their own perſonal capacity, any manner of wrong 
or injury. But in actions ariſing ex contrafn, by breach of 
promiſe and the like, where the right deſcends to the repre- 
ſentatives of the plaintiff, and thoſe of the defendant have 
aſſets to anſwer the demand, though the ſuits ſhall abate by 
the death of the parties, yet they may be revived againſt, or 
by, the executors or adminiſirators; being indeed rather ac- 
tions againſt the property, than the perſon, in which the ex- 
ecutors, or adminiſtrators, have now the ſame intereſt that the 
teſtator or inteſtate had before *. 


t Wood's Inft, new edit. 339. Shep. Tovch, 459. 
Le |. © * Black. Com. 3 V. 302, 
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By the ſtatute of the 31 Edw. III. before mentioned, ad- 
miniſtrators ſhall have an action to demand and recover, as 
executors, the debts due to the inteſtate, So if a man take 
from the executor or adminiſtrator the goods of the deceaſed ; 
for this they muſt bring their action at common law; for 
they cannot ſue for the goods of the deceaſed in a court ec- 
cleſiaſticall. And tenants may be ſued at the common law 
by executors or adminiſtrators for rent behind, and due to 
the teſtator or inteſtate in his lifetime, or at the time of his 
death ; and they may for the ſame diſtrain the land charged 
with the rent u; and where the teſtator or inteſtate is tenant 
for life only, his executors or adminiſtrators may have zn 
action at law for rent that did not become due till the death 
of ſuch teſtator or inteſtate, as will be ſhewn after we have 
pointed out ſome particular rents that, being due to the 
teſtator or inteſtate in his lifetime, may be obtained by the 
executors, or adminiſtrators, by action at law or diſtreſs. 


By the ſtatute of the 32 Hen, VIII. c. 37. ſect. 1. after re- 
citing, that by the order of the common law, the executors 
or adminiſtrators of tenants in fee- ſimple, tenants in fee-tail, 
and tenants for term of life, of rent-ſervices, rent-charges, 
rent-ſecks, and fee-farms, had no remedy to recover ſuch ar- 
rears of the ſaid rents or fee-farms as were due unto the teſ- 
tators in their lives, nor yet the heirs of ſuch teſtator, nor 
any perſon having the reverſion of his eſtate after his deceaſe: 
it is enacted, that the executors or adminiſtrators of tenants 
in fee · ſimple, tenants in fee-tail, and tenants for term of life, 
of rent-ſervices, rent-charges, rent-ſecks, and fee-farms, 
unto whom any ſuch rent or fee-farm be due, ſhall have 
an action of debt for ſuch arrears againſt the tenants who 
ought to have paid in the lifetime of their teſtator, or againſt 
their executors or adminiſtrators; or may diſtrain for the 
arrears on the land, or other hereditaments chargeable 
therewith, ſo long as the lands, or other hereditaments, con- 


! Swinb, 18. 10 Mod. 21. m Swinb, 13, 
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tinue in the ſeiſin or poſſeſſion of the tenant in demeſne 


who ought immediately to have paid the rent or fee-farm, or 


the ſeiſin, or poſſeſſion of any other perſon claiming only 
from the ſame tenant by purchaſe, gift, or deſcent, in like 
manner as their teſtator might have done, 


TENANTS in fee-ſimple, fee-tail, or for term of life, are 
thoſe who hold any meſſuages, lands, or tenements, in fee- 
ſimple, fee-tail, or for term of life“; and as they may hold 
any meſſuages, lands, or tenements, in this manner, ſo they 
may rent-ſervice, rent-charge, rent-ſeck, and fee-farm or 
fee-farm rent ; which are called incorporeal hereditaments, 
as being a right iſſuing out of a thing corporate, though not 
the thing itſelf, but ſomething collateral thereto, which may 
be lands or houſes . Rent- ſervice is ſo called, becauſe it hath 
ſome corporeal ſervice incident to it, as at the leaſt fealty, or 
the feodal oath of fidelity. For, if a tenant holds his land 
by fealty, and ten ſhillings rent; or by ſervice of plowing 
the lord's land, and five ſhillings rent; theſe pecuniary rents, 
being connected with perſonal ſervices, are therefore called 
rent- ſerviceꝰ . A rent-charge is where the owner of the rent 
hath no future intereſt or reverſion expectant in the land; 
as where a man by deed maketh over to others his whole 
eſtate in fee-ſimple, with a certain rent payable thereout, and 
adds to the deed a covenant or clauſe of diſtreſs, that if the 
rent be arrear, or behind, it ſhall be lawful to diſtrain for the 
ſame. In this caſe the land is liable to diſtreſs, not of com- 
mon right, but by virtue of the clauſe in the deed: and there- 
fore it is called a rent-charge ; becauſe in this manner the 
land is charged with a diſtreſs for the payment of it%. Rent- 
ſeck, reditus ſiccus, or barren rent, is in effect nothing more 
than a rent reſerved by deed, but without any clauſe of diſ- 
treſs . A fee-farm rent is a rent- charge iſſuing out of an 
eſtate in fee; of at leaſt one-fourth of the value of the 
lands, at the time of the reſervation : for a grant of lands, 


n Black. Com. 2 V. 59. q Ibid, 
o Thid. 20, r Ibid, 
| 5 i. 45+ 
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reſerving ſo conſiderable a rent, is indeed only letting lands 


to farm in fee- ſimple, inſtead of the uſual methods for life or 


WF years * 


THe word demeſne, or as it is ſometimes termed, demeine, 
or demain, is oft- times uſed for a diſtinction between thoſe 


lands that the lord of the manor hath in his own hands, or 


in the hands of his leſſee demiſed at a rack-rent, and ſuch 


other lands appertaining to the manor which belong to free 
or copy-holders. But the tenant in demeſne before mentioned, 
ſignifies the perſon ſeiſed or poſſeſſed of the inheritance, 


By ſect. 2. of the ſtatute laſt mentioned, it is provided, 
that the ſame ſhall not extend to any manor or lordſhip in 
Wales, whereof the inhabitants have uſed to pay to every 
lord or owner thereof, at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of all duties and pe- 
nalties, wherewith the inhabitants were chargeable to any of 
the lord's anceſtors, 


Sect. 3. If any man ſhall have, in right of his wiſe, any 
eſtate in fee-ſimple, fee-tail, or for term of life, in any rents 
or fee-farms, and the ſame be due and unpaid in the wife's 
life ; the huſband, after the death of his wife, his executors 
and adminiſtrators, ſhall have action of debt for the arrears, 
or may diſtrain for the ſame, as he might hzve done if his 
wife had been living. 


SECT. 4. If any perſon ſhall have any rents or fee-farms, 
for term of life of any other perſon, and the ſame be due 
and unpaid in the life of ſuch other perſon, and he die; he 
to whom the ſame was due, his executors or adminiſtrators, 
may have an action of debt againſt the tenant in demeſne, 
who ought to have paid the ſame when it was firſt due, 
his executors and adminiſtrators; or may diſtrain for 
the ſame upon ſuch lands and tenements out of which 


Black. Com. 2 V. 43. The learn- founded on the perpetuity of the rent or 
ed author of the Notes on Co. Liit. ſays, ſetvice; not on the quantum. Co. Lit. 
the true meaning of fee-farm, is a per- 144, Note 5. 13 edit. 


petual farm or rent; the nam: being 
the 
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the ſaid rents or fee-farms were iſſuing and payable ; in like 
manner and form as he might have done, if ſuch perſon, by 
whoſe death the aforeſaid eſtate in the ſaid rents and fee. 
farms was determined and expired, had been in full life, 


HENCE we may perceive that executors and adminiſt rators, 
by action at law, or diſtreſs, are enabled to obtain rent which 
was due to their teſtator or inteſtate ; and as to perſons who 
hold eſtates for term of life only, uſually termed tenants for 
Ife, the executors and adminiſtrators of whom, are now en- 
abled to recover, by an action at law, rent which did not 
become due in the lifetime of their teſtator or inteſtate ; and 
as concerning thoſe tenants tor life, mention having lately 
been made, and in different parts of this work divers of 
them deſcribed, whereto we ſhall refer for a further de- 
ſcription of them*; here we may obſerve that leſſecs of te- 
nants for life, before the making of the ſtatute we are about 
to mention, had at the common law a moſt unreaſonable ad- 
vantage; for, at the death of the leſſors, theſe under tenants, 
the leſſees might if they pleaſed quit the premiſes and pay no 
rent to any body for the occupation of the land ſince the 
laſt quarter day, or other day aſſigned for payment of rent v. 
To remedy which by ſtatute 11 Geo. II. c. 19. (wherein 
it being recited, that where any leſſor, or landlord, having 
only an eſtate for life, in lands, tenements, or hereditaments 
demiſed, happened to die before or on the day on which 
any rent was reſerved or made payable, ſuch rent, or any 
part thereof, was not by law recoverable by the executors 
or adminiſtrators of ſuch leſſor or landlord ; nor was: the 
perſon in reverſion entitled thereunto, any other than for the 
uſe and occupation of ſuch lands, tenements, or heredita- 
ments, from the death of the tenant for life ; of which ad- 
vantage had been often taken by the under-tenants, who 
thereby avoided paying any thing for the ſame); it is en- 
ated, that where any tenant for life ſhall happen to die before 


t Tenants for life are thoſe who hold nants by the curteſy of England de- 
any meſſuages, lands, or tznements, for ſcribed p. 94. ni tenants in dower 
term of life, p. 24. Thoſe may be p. 96. may be termed tenants for life. 


created by deed or grant, p. 28, Andic® u 10 Co. Rep, 127, 


or 
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or on the day on which any rent was reſerved or made pay- 
able, upon any demiſe or leaſe of any lands, tenements, or 
hereditaments, which determined on the death of ſuch tenant 


who dies «without WILL or TESTAMENT. 


for life, that the executors or adminiſtrators of ſuch tenant 
for life, ſhall, in an action upon the caſe, recover of ſuch te- 


*E nant or under-tenants of ſuch lands, tenements, or heredita- 


he ments; if ſuch tenant for life die on the day on which the 
| > ſame was made payable, the whole, or if before ſuch day, 


then a proportion, of ſuch rent, accorging to the time ſuch 
tenant for life lived of the laſt year or quarter of a year, or 
other time in which the ſaid rent was growing due, making 


all juſt allowances, 


To the end that a due regard be had to creditors, by the 
ſtatute of the 22 & 23 Car. II. c. 10. called the ſtatute of 
diſtributions, as was mentioned in the ſecond ſection of the 
foregoing chapter ; it is enacted, that no diſtribution of the 
goods of any perſon dying inteſtate be made, till after one 
year be fully expired after the inteſtate's death. An ad- 
miniſtrator, as well as an executor, is allowed, among debts 
of equal degree, to pay himſelf firſt, by retaining in his 
hands ſo much as his debt amounts to, So if a perſon 
indebted to another makes his creditor or debtee executor, 
or if ſuch credjtor obtains letters of admipiſtration to his 
debtor, in theſe caſes the law gives him a remedy for his 
debt, by allowing him to retain ſo mach as will pay himſelf, 
before any other creditors whoſe debts are of equal degree. 
This is a remedy by mere act of law, and grounded upon this 
reaſon ; that the executor cannot, without an apparent ab- 
ſurdity, coramence a ſuit againſt himſelf, as repreſentative of 
the deceaſed, to recover that which is 2 to him in his own 
private capacity: but having the whole perſonal eſtate in his 
hands, ſo much as is ſufficient to anſwer his own demand is, 
by operation of law, applied to that particular purpoſe. Elſe 
by being made executor he would be put in a worſe con- 
dition than all the reſt of the world beſides ; for, as he can 
commence no ſuit, he muſt be paid the Jaſt of any, and of 
courſe muſt loſe his debt in caſe the eſtate of the teſtator 
ſhould proye inſolyent, unleſs he be allowed to retain it. 
But 


· 
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But the executor ſhall not retain his own debt, in prejudice 
to thoſe of a higher degree; for the law only puts him in the 
ſame ſituation, as if he had ſued himſelf as executor, and re- 
covered his debt; which he never could be ſuppoſed to have 
done, while debts of a higher nature ſubſiſted. Neither ſhall 
one executor be allowed to retain his own debt in prejudice 
to that of his co-executor in equal degree ; but both ſhall 
be diſcharged in proportion “. The power the adminiſtrator 
has, in favouring and preferring creditors in the courſe of 
paying debts, will be ſeen hereafter *; together with ſome 
other powers he has veſted in him . 


SECTION THE SECOND. 


THE PARTICULARS or waar THE ADMINI- 
STRATOR 1s INTERESTED IN, BY VIRTUE OF 
HIs ADMINISTRATION. 


AVING fſhewn, that the adminiftrator, by virtue of 

his adminiſtration, hath intereſt in all the chattels, 

real and perſonal, of the inteſtate, and all the goods and chat- 

tels either in poſſeſſion or ation *; we come now to conſider 
what theſe are in particular. 


CHATTELS comprehend all goods, moveable and im- 
moveable ; except ſuch as are in the nature of freehold or 
parcel of it; and this 'word by the common law extends 
to all moveable and immoveable goods, But eſtates of 
inheritance *, or freehold ®, cannot by the common law be 


w Black, Com. 3 V. 18. 

* Pag. 53, 54+ 56, 577 58. 

Y Pag. 43, 44 

* Pag. 21. 

2 For more particulars concerning 
eftates of inheritance, ſee pag. 86. 

d Eſtates of freehold are either of 
inheritance or not of inheritance, and 
theſe not of inheritance are but for life 
only. Eſtates of frezhold, not of inhe- 
ritance, may be crezted by deed or grant; 
as where a leaſe is made of lands or te- 
nements to a man to hold for the term 


of his own life, or for that of any other 
perſon, or for more lives than one: 
in any of which caſes he is filed tenant 
for life z only, when he holds the eſtate 
by the life of another, he is uſually 
called tenant pur auter vie. Black. Com. 
2 V. 104. 120.—4 leaſe for 99 years, 
determinable upon a life or lives, is not 
a leaſe for life to make a freehold ; but 
a leaſe for years, or chattel determinable 
upon life or lives, and an efiate for 1008 
years; is not a freehold, or of ſo high a 
nature as an eſtate for life, Co, Litt. 46. 


termed 
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1 termed goods and chattels. Chattels are either perſonal or 


de 
ne real, Perſonal, as houſehold-ſtuff, goods and wares in a ſhop; 
e carts, ploughs, horſes, oxen, ſheep, and the like: and theſe 
"= are called perſonal in two reſpects ; one becauſe they belong 


= immediately to the perſon of a man; the other, for that 
8 being any way injuriouſly with-held from him, he hath no 
11 XX other remedy to recover them but by perſonal action. Chat- 
teli- real, are ſuch as either appertain, not immediately to the 
F i & perſon, but to ſome other thing by way of dependency ; 
as a box with charters of land, or ſuch as are iſſuing out of 
F fome immoveable thing; as a leaſe, or rent for term of 
years: and chattels-real concern the reality, lands and tene- 

ments, intereſt in advowſons, in ſtatutes merchant, and the 

like ©. But fiſhes in a pond, conies in a warren, deer in a 
| park, pigeons in a dove-houſe, where the teſtator or inteſſate 

had the inheritance, or but for life, in the pond, warren, park, 

and dove-houſe, are not chattels at all, nor go to the exe- 

cutor or adminiſtrator ; but to the heir with the inheritance : 

and therefore they are not to be put in the inventory of the 
goods and chattels of the party deceaſed, But if the teſtator 
| or inteſtate have any tame pigeons, deer, rabbits, pheaſants, 
or partridges, they ſhall go to the executors or admini/trators ; 
and though they were not tame, yet if they were kept alive 
in any room, cage, or ſuch like place: ſo fiſh in a trunk; 
alſo young pigeons, though not tame, being in the dove- 
houſe, and not able to fly out“. Alſo hounds, greyhounds, 
ſpaniels, and the like, as they may be valuable, and may 
ſerve not only for delight, but for profit, ſhall go to the 
executors or adminiſtrators *, And they ſhall have all 
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Z leaſes for years, though they may be for 1000 years, and 
| * all lands extended on any judgment, ſtatute, or recognizance, 
3 and all arrears of rent due at the death of the teſtator or in- 
FF tcſtate*, the latter whereof being treated on in the preceding 
g ſection. And they ſhall have all eſtates pur auter vie, that 
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e Co, Litt, 118. f Fitzn. Nat, Brev. 120, 
44 Burn's Ecclef, Law, 240. 8 4 Burn's Eccleſ. Law, 242. Law 
© Ibid 

0 of Teſt, 341, 


is, 
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is, eſtates held during the life of another, as before men- 
tioned, Theſe being diſtributable by the ſtatute of the 
14 Geo. II. c. 20. ſhall, where a man dies inteſtate, and 
they were not made to him and his heirs, be diſtributed 
in the ſame manner as his perſonal eſtate; but it is other. 
wiſe if made to the inteſtate and his heirs, For which ſee 
more hereafter, p. 49. | 


Corn ſown will alſo go to the executor or adminiſtrator, 
and not to the heir, ſo alſo will hops, though not ſown, if 
planted, and ſaffron and hemp“. This being what is uſually 
ſtiled emblements, the doctrine of which extends not only to 
corn ſown, but to roots planted, or other annual arti- 
ficial profiti, as clover, ſaint-foin, and the like, which 
was ſown by the deceaſed *, But it is otherwiſe of fruit- 
trees, graſs, and the like; which are not planted annually 
at the expence and labour of the tenant, but are either the 
permanent or natural profit of the earth!, So theſe latter 
go to the heir, and not to the executor or adminiſtrator, 
And Mr. Wentworth thinks, that roots in gardens, as car- 
rots, parſnips, turnips, ſkirrets, and ſuch like (which he 
fays may be of value in gardens about London, and ſome 
great towns), ſhall not go to the executor, but to 
the heir; becauſe they cannot be taken without dig- 
ging and breaking the ſoil”, But it ſeems very clear by 
Lord Coke", and Sir William Blackſtone®, that theſe 
ſhall go to the executor or adminiſtrator ; and not to the 


heir, 


IF a man ſeiſed for life, or in fee, or tail, in his own right, 
or in the right of his wife, and fows the ground with corn, 
but dies before it is ripe, his executors or admini/trators ſhall 
have it, and not the wife or heir : but graſs ready to be cut 
for hay, apples, pears, and other fruit on the trees, ſhall not 
go to theexecutors or adminiſtrators. And the reaſon of the dif- 


h 4 Burn's Eccleſ. Law, 232. m Went, Off. Exec. 62, 
i Black, Com. 2 V. 123. n Co. Litt. 55. 
k 4 Burn's Eccleſ. Law, 242. 0 Com, 2 V. 122. 


1 Black, Com. à V. 123. p 
erence 
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cerence is, becauſe the former comes not merely from the 
ſoil, without the induſtry or manurance of man, as the lat- 
ter doth. And if the wife had a leaſe for years, as executrix, 
and the huſband ſows the ground with corn, and dies before 
VT it is ripe, the corn ſhall go to his executors or adminiſtrators, 
or at leaſt, ſo much as is more than the yearly rent of the 
land: but if the huſband and wife were joint-tenants of the 
land, ſhe ſhall have the corn and not his executors ?. And 
5 if a parſon ſows his glebe land, and dies before ſeverance, 
and after his ſucceſſor is admitted, inſtituted, and inducted, 
before the corn is cut, it ſhall go to the executors or admi- 
niſtrators of the deceaſed, who muſt pay tithes thereof to the 


ſucceſſor . 


® Tarincs that are affixed to the tenement, and are made 
W parcel of the freehold, belong to the heir, and not to the 
E executor or adminiſtratar; as the glaſs annexed to the win- 
dows of the houſe, which is parcel of the houſe, and ſhall 
deſcend as parcel of the inheritance to the heir, and the 
executors or adminiſtrators ſhall not have it. And although 
the leſſee himſelf, at his own coſt, cauſe the glaſs to 
be put into the windows, yet, the ſame being parcel of 
the houſe, he cannot take it away afterwards, without 
danger of puniſhment for waſte, Neither is there any 
material difference in law, whether the glaſs was annexed 
to the window with nails, or in any other manner, either 
by the lord or by the tenant ; for being once affixed to the 
freehold, the ſame cannot be removed by the leſſee, but 
ſhali belong to the heir, and not to the executors er 
adminiſtrators". So in reſpe&t of wainſcot, this being 
annexed unto the houſe, either by the leſſor or by the 
leſſee, is parcel of the houſe, And there is no difference 
whether it be affixed with great nails or little nails, or 
by ſcrews or irons thruſt through the poſts or walls of 
the houſe ; for howſoever it be affixed, either in manner 


> Lawof Teſt. 342. r Swinb, 421, 
14 Burn's Eccleſ. Law, 243, 


aforeſaid, 
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and wainſcot, but any other ſuch like thing affixed to the 
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aforeſaid, or in any other manner, it is parcel of the free- i 
hold; and if the executors or adminiſtrators ſhall remove C. 
it, they are puniſhable for the ſame *: and not only glaſs f 


freehold, or to the ground, with mortar and ſtone ; as tables 
dormant, leads, mangers, and ſuch like; theſe alſo belong 
to the heir, and not to the executor or adminiſtrator *, "8 
As do alſo millſtones, anvils, doors, keys, window-ſhutter 
none of theſe being chattels, but parcel of the freehold, 
or thereto pertaining, ſhall not go to the executors ® or ad- 
miniſtrators. 


AN executor taking away a furnace which was ſet up in 
the middle of a houſe, and not fixed to any wall, the 
heir brought an action of treſpaſs againſt him, and it 
was adjudged for the heir, that this ſhould go as part 
of the freehold and inheritance to the heir. But in the 
caſe of Day and Auſtin, Walmſley ſaid, that Lord Dyer's 
opinion was, that where the furnace is not affixed to the 
wall, the leſſee might, within his term, take it away ; 
but not if it was fixed to the wall, for there it would 
ſtrengthen the houſe v. — Pictures and glaſſes, though, 
generally ſpeaking, not part of the freehold, yet if put 
up inſtead of wainſcot, or where otherwiſe wainſcot 
would have been put up, ſhall go to the heir; for the 
houſe ought not to come to the heir maimed or diſ- 
figured*, But in the caſe of Harvey and Harvey, 
M. 14 Geo. II. in trover by the executor againſt the 
heir, it was held by chief juſtice Lee, that hangings, 
tapeſtry, and iron backs to chimneys, belonged to the bs | 
executor z; who recovered accordingly againſt the heir. 
And the law ſeems now to be held not ſo ſtrict as 
formerly; and if theſe things can be taken away with- 
out prejudice to the fabric of the houſe, it ſeems 
that the executor or adminiſtrator ſhall have them; as 


* Swinb. 421, | ' w Law of Teſt. 342» 
t Ibid, * Ibid, 
Went. Off. Exec, 61. e 


1 tables, 
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Wtables, although faſtened to the floor; furnaces, if not made 
ve part of the wall, grates, iron ovens, jacks, clock-caſes, and 
1's uch like, although fixed to the freehold by nails or other- 


\ 
he XS wilc?. 
les : 
ns In the caſe of Lawton and Lawton, 1743, the queſtion was, 
© vhether a fire- engine, ſet up for the benefit of a colliery by 
1 Ja tenant for life, ſhall be conſidered as perſonal eſtate, and 
: 
d. do to the executor ; or fixed to the freehold, and to go to 
'Y Wa remainder man *. For the plaintiff (who was a creditor of 


the tenant for life) evidence was read, to prove that the fire- 
engine was worth, to be ſold, 3501. and that it is cuſtomary 

in 7 to remove fire engines. And it was urged, that the teſtator 
he nad died greatly in debt; and it would be hard, when he had 
it 2 been laying out his creditors money in erecting this engine, 

that they ſhould not have the benefit of it, but that the ſtrict 
rule of law ſhould take place. And it was compared to the 
Wcaſe of a cyder mill, which is let in very deep into the ground 
and is certainly fixed to the freehold ; and yet lord chief 
vparon Comyns, at the aſſizes at Worceſter, upon an action 
Pot trover brought by an executor againſt the heir, was of 
opinion, that it was perſonal eſtate, and directed the jury to 

find for the executor. And lord chancellor Hardwicke, on 

tine queſtion of the fire-engine, whether it ſhould be conſidered 
as perſonal eſtate, and conſequently applied to the increaſe of 
aſſets for payment of debts, ſays, it appears in evidence, 
that in its own nature it is a perſonal moveable chattel, taken 
Either in part or in groſs before it is put up. But then it is in- 
ſiſted, that fixing it, in order to make it work, is properly an 


4 WF annexation to the freehold. In the old caſes they go a great 
* ay upon the annexation to the freehold; and ſo long ago as 
5 Henry the ſeventh's time, the courts of law conſtrued even a 
4 copper and furnaces to be part of the freehold. Since that 
ns Y 4 Burn's Ecclef, Law, 244. determination of A's eſtate for life, li- 
as 2 A remainder man, is he who has miteth it to B and his heirs for ever. 


the eſtate by virtue of ſome limitation, Here A is tenant for life, and B a re- 
IT made either by will or deed. As ifa mainder man in fee; further mention 
nan ſeiſcd in fee fimple deviſeth or whereof is made in the appendix to this 
granteth lands to A ſor life, and after the | work; page 242, 


D time, 
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time, the general grounds the courts have gone upon of re- 
laxing this ſtrict conſtruction of law is, that it is for the be- i 
nefit of the public, to encourage tenants for life to do what ii 
advantageous to the eſtate during their term, What would 
have been held to be waſte in Henry the ſeventh's time, as 
removing wainſcot fixed only by fcrews, and marble chim- ** 
ney-pieces, is now allowed to be done. Coppers, and all 4 5 
ſorts of brewing veſſels, cannot poſſibly be uſed, without be- 8 
ing as much fixed as fire- engines; and in brew-houſes eſpe- 
cially, pipes muſt be laid through the walls, and ſupported bß 
walls; and yet, notwithſtanding this, as they are laid for con- 
venience of trade, Jandlords will not be allowed to retain them, 
The old rules of law have been relaxed chiefly between land. i 
lord and tenant, and not ſo frequently between an anceſtor i 
and heir at law, or tenant for life and remainder man. But 
even in theſe caſes, it admits the conſideration of public con- 43 
veniency for determining the queſtion ; and after making ſome | 1 
more obſervations on the caſe, lord Hardwicke ſays, upon the 
whole, I think this fire- engine ought to be conſidered as part 
of the perſonal eſtate of Mr. Lawton, and go to the exe- 
cutor for increaſe of aſſets. And decreed accordingly *, 3 
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THERE are ſome goods and perſonal chattels called heir- 1 
looms, which, contrary to the nature of chattels, ſhall go by 
ſpecial cuſtom to the heir along with the inheritance, and 4 
not to the executor or adminiſtrator of the laſt proprietor ; 
and theſe are generally ſuch things as cannot be taken away 
without damaging or diſmembering the freehold >, _——If a 
man be ſeiſed of a houſe, and poſſeſſed of divers heir-looms, 
that by cuſtom have gone with the houſe from heir to heir; 
it ſeemeth that theſe, although no part of the freehold, ſhall i 
go to the heir, and not to the executor ©; and that if a man il 
deviſeth theſe away by his will, this deviſe is void * ,_—By 
ſpecial cuſtom in ſome places, carriages, utenſils, and other 
houſehold implements, may be heir-looms ; but ſuch 2 


« 3 Atkyns, 13. 4 Burn's Ecckf, © 4 Burn's Ecclef, Law, 247. 
Law, 244. 4 Co, Litt, 183. 
> Black, Com. 2 V. 427. 


muſt 
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muſt be ſtrictly proved. Other perſonal chattels there 


are, which deſcend to the heir in nature of heir-looms, as a 
monument or tombſtone in a church, or the coat-armour of 
bis anceſtor there hung up, with the pennons and other en- 
1 ſigns of honour, ſuited to his degree, In this caſe, although 
© the freehold of the church is in the parſon, and theſe are an- 
*ZEnexed to that freehold, yet cannot the parſon, or any other, 
take them away or deface them, without being liable to an 


action from the heir. Pews in the church are ſomewhat of 


the ſame nature, which may deſcend by cuſtom immemorial 
(without any eccleſiaſtical concurrence) from the anceſtor 
to the heir. But though the heir has a property in the mo- 


4 F numents and eſcutcheons of his anceſtors, yet he has none 
in their bodies or aſhes ; nor can he bring any civil action 


W againſt ſuch as indecently at leaſt, if not impiouſly, violate 


nd diſturb their remains, when dead and buried. The 


Wparſon, indeed, who has the freehold of the foil, may bring 
Wan action of treſpaſs againſt ſuch as dig or difturb it : and if 
any one, in taking up a dead body, ſteals the ſhroud or other 
Fapparel, it will be felony; for the property thereof remains 
in the executor, or whoever was at the charge of the fu- 


CHARTERS and deeds, court- rolls, and other evidences of 
he land, together with the cheſts in which they are con- 


uined, ſhall paſs together with the land to the heir, in the 
nature of heir-looms, and ſhall not go to the executor or 
5 I adminiſtrator S. But as to the cheſts, Rolle makes a diſtinc- 
on, and faith, if the writings which concern the inherit- 


ance are in a cheſt, the executor ſhall have the cheſt, and 


me heir the writings. But if the cheſt be ſhut, the heir 
4% ſhall have the cheſt alſo; if it be not ſhut, the executor 
ſhall have the cheſt *. The author of the Law of Teſta- 
WE meats obſerves, that this diſtinction ſeemeth not to be well 


„ Black, Com, 2 V. 428, 2 Ibid, 
Vid. b x Roll's Abr. 915, 


D 2 taken; 
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taken; for if it be a box intended for the keeping of ths | % 
deeds, the heir ought to have it, whether locked or open: 42 
on the other hand, if it be a box deſigned for other uſe, as 
for keeping linen, it cannot be ſaid to be appurtenant to evi- 
dences, although ſome be in it, for ſo may other things 
alſo ; or perhaps it may be a cheſt or cabinet of great value, 
and this he ſays, ſurely ſhall not go to the heir, when perhaps 
there is not perſonal eſtate ſufficient to pay the teſtator's debts ', 


a ——— — 1 a nme a. _— } on 


Bes1Des theſe things that are in the nature of heir-looms, 
there are ſome other goods and perſonal chattels that 
may not go to the executors or adminiſtrators; as, pa- 
raphernalia, which our law uſes to ſignify the apparel 
and ornaments of the wife, ſuitable to her rank and 
degree; and which ſhe becomes entitled to at the death 4 
of her huſband, over and above her jointure or dower, A 
and preferable to all other repreſentatives ; and the jewels i 
of a peereſs uſually worn by her, have been held to be 
paraphernalia, And the huſband cannot by will deviſe Wi 
from his wife ſuch ornaments and jewels; though during 
his life, perhaps, he hath the power (if unkindly inclined 
to exert it) to ſell them or give them away. But if 
ſhe continues in the uſe of them till his death, ſhe 
ſhall afterwards retain them againſt his executors and ad- 
miniſtrators, and all other perſons, except creditors, 
where there is a deficiency of aſſets. And her neceſ- 
fary apparel is protected even againſt the claim of cre- 
ditors k. But ſhe ſhall not have exceflive apparel; and 
if ſhe takes more than is convenient, ſhe ſhall be taken 
to be an executor of her own wrong, If the huſband 
delivers his wife a piece of filk to make a garment, 
and dies, although it was not made into a garment in 
the life of the huſband, yet the wife ſhall have it, and 
not the executors of the huſband ; but againſt the debtee 
of the huſband, the wife ſhall have no more apparel 


i Law of Teſt. 343, * Black. Com. 2 V. 4335. 
than 
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than is convenientl.— Where the queſtion to be decided 
was, whether paraphernalia ſhould be liable to the payment 
of ſimple contract creditors and legacies, lord Hardwicke 
ſaid, at law, where the huſband dies indebted, the widow 
cannot have her paraphernalia ; but this court ® does not de- 
termine ſo ſtrictly; for, if the perſonal eſtate hath been ex- 


4 hauſted in payment of ſpecialty creditors , the ſhall ſtand in 


their place, as to ſo much of the real aſſets * of the heir at 
law ; for ſhe has a prior right, and a ſuperior one to legatees, 
who take only by the bounty of the teftator?. So likewiſe, 
if the huſband pledges the wife's paraphernalia, and dies, 
leaving a ſufficient eſtate to redeem the pledge, and pay all 
his debts, ſhe ſhall be entitled to have it redeemed out of the 
huſband's perſonal eſtate. — But the huſband may alienate 
the ſame in his lifetime; that is, he may transfer the pro- 
perty to another. To alienate, or to alien, chiefly relates to 
lands or tenements, as to alien land in fee, is to ſell the fee- 
ſimple thereof. 


SECTION THE THIRD. 
oF MAKING AN INVENTORY, 


= HE executor or adminiſtrator is to make an inventory 
of all the goods and chattels, whether in poſſeſſion or 
action of the deceaſed ; which he is to deliver in to the ordi- 
nary upon oath, if thereunto lawfully required”. It is ſaid, 
that if an executor, without making an inventory, ſhall 
interfere in the adminiſtration of the goods of the de- 
ceaſed, except in certain caſes ; ſuch as the funeral expences, 
the neceſſary preſervation of the goods, and the like; he 
ſhall be bound to anſwer to every one of his creditors 
his whole debt*; and that every legatary may recover 


1 1 Roll's Abr. 977. p Caſe of Snelſon and Carbet, June 
m The Court of Chancery, 16, 1746. 3 Atk. 369. 
n For what ſpecialty creditors are, 4 4 Atk. 394. 

ſee pag. $5, r Black, Com. 2 V. 510. 


* Forwhat rea} aſſets ate, ſee pag. 45- * Swinb, 228. 
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his whole legacy at his hands: for in this caſe the law pre- | 
ſumeth, that there are ſufficient goods to pay all the le- 
gacies, and that the executor doth ſecretly and fraudulently F 
ſubtract the ſame. Whereas otherwiſe the executor is pre- 
ſumed not to have any more goods which were the teſ- | 
tator's than are deſcribed in the inventory, the ſame „ 
being lawfully made*, And therefore if any creditor or 8 
legatary affirms, that the teſtator had any more goods than ; g 
are compriſed in the inventory, he muſt prove the ſame: 
otherwiſe the judge is to give credit to the inventory, being 
made in the due form of law”, But as the time of exhibit- , | 
ing ſuch inventory is left to the diſcretion of the ordinary, he 43 
may remit the making of it for a reaſonable cauſe ; as, 
where it may be expedient that the quantity of goods ſhould 4 
not be divulged v. 1 
By the conſtitution of Othobon, the inventory ſhall 
be made in the preſence of ſome credible perſons, who il 
ſhall competently underſtand the value of the goods | 
belonging to the deceaſed; for it is not ſufficient to 
make an inventory, unleſs the goods therein contained 
are particularly valued and appraiſed by ſome honeſt and L 
ſkilful perſons according to their juſt value in their 
Judgments and conſciences ; being eſtimated according to 
ſuch price as the ſame might be ſold for at that time *. 
—By the practice of the courts, if the goods of the 
deceaſed ſhall be appraiſed by any honeſt perſons in the 
neighbourhood, and reduced into an inventory, and after- 
wards the inventory ſhall in due time be exhibited, before 
the judge who proves the will or grants adminiſtration, 
upon the oath of the executor or adminiſtrator; ſuch 


inventory ſhall receive credit in all cauſes and courts ; 
and he that exhibits it ſhall be freed from the burden of 


N Swinb. 228. Lind. 176. 
Þ Bid. 426, 8 * Swind, 425. 


proving 
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proving the truth thereof, or that the teſtator had no 
more goods; but the legatee, or other perſons pre- 
ferring claims, are to prove that goods have been omitted 


therein !. 


= SomgTIMEs when there is a conteſt, it is demanded, 
and by the judge decreed, at the inſtance of the party having 
1 intereſt in the goods of the deceaſed, that an inventory be ex- 
hibited upon the oath of the executor or adminiſtrator, before 
the iſſuing of the probate or letters of adminiſtration under 
ſeal; and then, notwithſtanding the former general oath* 
had been taken for the faithful adminiſtering the goods 
of the deceaſed, and for exhibiting a true inventory, a 
ſpecial oath hath been uſed to be taken, at the time of ex- 
hibiting the inventory, of the truth thereof, and that either 
perſonally or by virtue of a commiſſion. And ſometimes 
before the granting, or at leaſt before the iſſuing, of the pro- 
bate or letters of adminiſtration (inſtead of an inventory of 
the goods of the deceaſed upon the oath of the party), at the 
requeſt of ſome perſon having intereſt, the judge iſſueth 
a commiſſion for the appraiſement and true valuation of the 
goods, rights, and credits, and inſpection of the obligations, 
leaſes, and other writings and papers whatſoever, concerning 
the perſonal eſtate of the deceaſed, at the houſe of the deceaſed, 
or elſewhere, whereſoever his goods, rights, or credits remain 
or be, on ſuch a day or days, with continuation and proro- 
gation of the time and place, as ſhall be needful. Alſo in 
theſe caſes, there uſually iſſues a monition againſt the other 
party in ſpecial, and all others in general, with whom any 
of the goods, rights, or credits of the deceaſed remain and be, 
that they exhibit or ſhew, or cauſe to be exhibited or ſhewn, 
really and with effect, to the appraiſers, by virtue of the come 


Y 1 Ovghton's Ordo Judiciorum, 344. Z Pag. 13. 5 
D 4 miſſion 
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miſſion aforeſaid appointed, at the time and place of the exe. 


cution thereof, the aforeſaid goods, rights, and credits of the 4 . 


deceaſed, and alſo the bonds, leaſes, and other writings and 
papers concerning the perſonal eſtate of the deceaſed, remain- 
ing or being with them, or any of them; to the end that they 
may be appraiſed and put in the inventory, on pain of law 
and contempt, —Such commiſſion being duly executed, the 
inventory is brought in and exhibited, ſigned by the hands of 
the commiſſioners or appraiſers, or two of them at the leaſt, 
without the oath of the party ſor the truth thereof. And allo 
in ſuch caſes, an inventory is often required upon the oath 
of the executor or adminiſtrator, of ſuch goods of the de- 
ceaſed as have been already diſpoſed of“. 


AFTER the inventory is exhibited, a creditor ſhall not be 
admitted to object thereto in the eccleitaſtical court; for the 
ſtatute * which requires the executors or adminiſtrators to 
make an inventory, only enjoins them to deliver it in upon 
oath into the keeping of the ordinary ; and the ordinary, by 
the ſame ſtatute, is required to receive the ſame fo preſented 
or tendered to be delivered. The court of King's Bench 
being moved, to grant a prohibition to the eccleſiaſtical court, 
on behalf of Mrs, Catchſide an adminiſtratrix; ſhe having 
been cited into an inferior eccleſiaſtical court at the promo- 
tion of Ann Ovington, a creditor, to exhibit an inventory, 
which ſhe accordingly brought in, and the creditor objected to 
it, and obtained a decrce. The adminiſtratrix then appealed 
to the ſuperior eccleſiaſtical court, which affirmed the deciee. 
The ſuggeſtion on which the plea for a prohibition was built 
was, the want of juriſdiction of thoſe courts, The reply to 
which, on ſhewing cauſe, was, that it being after ſentence, 
it was now too late for a prohibition, unleſs it ſhould ap- 
pear that they had determined contrary to law. But lord 


2 1 Qught. 344. 5, Þ 21 Hen, VINE. e. 5. 
Mansfield 
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Mansfield and the court were of opinion, that from the face 
of the proceedings, it appeared that the ſpiritual court had no 
uriſdiction, and therefore the rule for a prohibition was made 


absolute. 


| THE things that are to be put into the inventory, we may 

8 perceive by what has before been ſaid, concerning the parti- 
culars the adminiſtrator is intereſted in, by virtue of his ad- 
miniſtration . — Debts owing to the deceaſed, of which 
there is no writing or obligation, it is ſaid, ought not to be 
put into the inventory before they be received; becauſe be- 
fore that they are not found to be debts, at leaſt ſo much as 
that they may be handled or taken hold of; but afterwards, 
when ſuch debts are received, they ought to be put into the 
inventory as goods newly accruing*®. But unleſs they be 
bad debts, it ſeems beſt to inſert them; and even if they be 
bad debts, or deſperate, yet they may be inſerted, ſpecifying 
them as ſuch. And if in the courſe of adminiſtration 
they ſhall be recovered, then they ſhall be a:counted for 
in like manner as the reſt of the perſonalty: and if 
they cannot be recovered, or ſo much of them as can- 
not be recovered, ſhall not be accounted for as any part of 
the goods of the deceaſed *, Debts, which the deceaſed 
owed to others, ſays Lindwood, ought not to be put in the 
inventory; becauſe they are not the goods of the deceaſed, 
but of other perſons. Yet they may be put in, if it ſhall 
ſeem expedient *, If the inventory ſhould never be re- 
quired, yet the perſon who applies for an adminiftration, 
ſhould obtain knowledge of the value of the deceaſed's goods, 
chattels, and credits; that he may be prepared to take the 
oath mentioned in the fourth ſection of the foregoing 
chapter, 


By the ſtatutes of the 5 W. & M. c. 20. and ꝙ W. 
o. 25. it is required, that the inventory be written or 
ingroſſed on paper or parchment, having a double ſix- 


© Caſe of Catehſide and Ovington, © Lind. 176, 
T. 6 Geo. III. 1 Burr, Rep. 1922. f 4 Burn's Eccleſ. Law, 241. 
4 Pag. 2837, 8 Lind, 176. 


penny 
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penny ſtamp; and by the ſtatute of the 23 Geo. III, 
c. 28. there is an additional duty of one ſhilling added there 
to; ſo that now the inventory muſt be written or ingroſſed 
on paper or parchment, ſtamped with a two ſhilling ſtamp. — 
It may be made in the following form, with variations, ac= "> 
cording to the condition of the goods to be inventoried. 


A true and perfect inventory of all the goods, chattels, wares, 
and merchandizes, as well moveable as not moveable, of A. B. | 
late of C. in the county of „ in the dioceſe 
of » yeaman, deceaſed, made by us whoſe names 1 
are hereunto ſubſcribed, the day of in the year 
of our Lord 3 


4. „ & 

His purſe and appare·, —Z—L— ĩ —üſö— 15 o o 
Horſes and furniture, — — 20 Oo 0 
Horned cattle, — — 27 Oo 0 
Sheep, — — — 20 0 0 
Swine, — — — 013 0 
Poultry, — — 0 34 
Plate, and other houſchold goods, — 18 o 0 
One leaſe of, &c. — — 30 0 0 
Rent in arrear, | — 35 o 0 
Corn growing at the time of his death, — 12 0 o 
Hay and corn, — ci 0 0 
Ploughs, and other implements of huſbandry, 6 10 o 
Debts, — — — reo o 0 
Total, 294 6 4 

Other debts ſuppoſed to be deſperate, 25 2 (6 


Debts owing by the deceaſed, 250l. 
Appraiſed by us the day and year above written, 
D. E. 
F. G. 
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S2CTION THE FOUNT Ih 


or GETTING IN THE EFFECTS, Ax D WHAT SHALL 
BE ASSETS in ThE ADMINISTRATOR'S 
HANDS To MAKE HIM CHARGEABLE, 


9 OR collecting the goods and chattels of the deceaſed, 
oe 1 the executor or adminiſtrator has very large powers and 
W intereſts conferred on him by the law, being the repreſenta- 
tive of the deceaſed. And an executor or adminiſtrator may, 
after the death of the deceaſed, enter into the houſe where the 
deceaſed lived, and where he died, and where the goods are, 
and take them away, and juſtify it; but he muſt do it within 
convenient and reaſonable time, as within thirty days after 
his death, or thereabouts, and in a quiet and fair manner 
when the door is open b. In the former part of this chapter 
we have ſeen, that adminiſtrators are put upon the ſame foot- 
ing, with regard to ſuits, as executors appointed by will, and 
that they ſhall have aCtions to demand and recover, as 
executors, the debts due to the inteſtate, An admi- 
niſtrator may have an action upon a judgment, fatute, 
recognizance, obligation, or other ſpecialty made to his 
inteſtate; or upon any covenant or contract ; and he ſhall 
have an action of treſpaſs or trover for the goods of the 
inteſtate taken in his life; and an action for a treſpaſs with 
cattle in his cloſe l. And towards the beginning of this 
chapter we have ſeen, that for the moſt part the ſame 
actions the deceaſed might have had, the adminiſtrator ſhall 
have alſo; and that in actions ariſing by breach of pro- 
miſe and the like, where the right deſcends to the repre- 
ſentatives of the plaintiff, and thoſe of the defendant have 
aſſets to anſwer the demand, though the ſuits ſhall abate by 
the death of the parties, yet they may be revived againſt, or 
by the executors or adminiſtrators. Likewiſe we have ſeen, - 
that adminiſtrators are empowered to diſtrain for rent in 


Shep. Touch, 483. i Com. Dig, Adminiftration (B. 13). 
Arrear. 
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arrear, Where any judgment after verdict ſhall be had, 
by or in the name of any executor or adminiſtrator; in ſuch 
caſe an adminiſtrator of goods not adminiſtered, may ſue 
forth a writ of ſeire facias, and take execution upon ſuch 
judgment “, | 


Ix all actions brought by executors or adminiſtrators, upon 
contracts, bonds, or other things made to the deceaſed, or for 
goods taken away in his life, they ſhall pay no coſts by any ſta- 
tutel. Executors and adminiſtrators, when ſuing in the right 
of the deceaſed, ſhall pay no coſts: for the ſtatute 23 Hen. VIII. 
c. 15. doth not give colts to defendants, unleſs where the action 
ſuppoſes the contract to be made with, or the wrong to be done 
to, the plaintiff himſelf®. And when an executor muſt de- 
clare as executor, he ſhall pay no coſts: but if the cauſe of 
action ariſes in the time of the executor, and is therefore a 
matter within his knowledge, and for which he may declare in 
his own right, and need not declare as executor, he ſhall be 
liable to pay coſts“.— On a queſtion, whether an executor 
ſhould be permitted to diſcontinue, without payment of coſts, 
For the plaintiff executor, it was urged, that an executor ſhould 
not pay coſts in any inſtance excepting one, via. where he had 
brought an action as executor, which he might have drought in 
his own name: but the court were of opinion, that the giving 
an executor leave to diſcontinue, was matter of diſcretion in 
the court; and they ought not to give him ſuch leave, in any 
caſe where he hath knowingly brought his ation wrong, un- 
leſs he will conſent to pay coſts *. On a judgment of un pro- 
ſequitur ®, tor the executor's wilful delay he ſhall pay coſts 4, 


* Stat, 17 Car, II. e. 8. 

I New Abr. tit. Coſts, 

m Rlack. Com. 3 V. 400. 

n Str. 682. 

© Bur, Mansf. 1451. 

P Non proſequitur, or, as it is uſually 
termed, non pros, is where any perſon 
commences an action and does not de- 
clare, either the term the writ is te- 
turnable, or before the end of the en- 
ſuing term; thedefendant againſt whom 


the aftion is brought, hay'ng appeared, 
may fign a non pros at any time in the 
vacation of fuch enſuing term, and cot 
afrer, Attorney's Piact. Evit. 16, And 
the plaintiff tor thus deſerting his com- 
plaint, in not purſuing his action, ſhall 
not only pay coſts, but is liable to be 
amerced to the King, Black. Com, 
3 V. 296, 
2 Bur, Mansf, 1584. 


ASSETS 
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AsskExrs are real, or perſonal ; where a man has lands in 
fee-ſimple, and dies ſeiſed thereof, the lands which come 
to his heir are aſſets real; and where he dies poſſeſſed of 
any perſonal eſtate, tbe goods which come to the executors 
or adminiflrators are aſſets perſonal. Mets are alſo divided 
into aſſets by deſcent and aſſets in hand. Afets by deſcent 
are where a perſon is bound in an obligation, and dies ſeiſed 
of lands which deſcend to the heir, and which lands ſhall be 
aflets, and the heir ſhall be charged as far as the land to him 
deſcended will extend". Aſſets in hand are where one dies 
indebted, and appoints executors, or dies inteſtate, and the 
executor or adminiſtrator hath ſufficient in goods or chattels, 
or other profits, to pay the debts, or ſome part thereof; this 
ſhall be ſaid to be aflets in his hands, and for ſo much he 
ſhall be charged. There is alſo another diviiio:: of aſſets, 


"MN into /egal and equitable aflets : legal aſſets are ſuch as are liable 
* by the courſe of law; equitable aſſets are ſuch as are only 
de liable by the help of a court of equity*. As to real aflets 
or and aſſets by deſcent, which more immediately concern the 
Gs heir, more will be ſaid hereafter *. We ſhall therefore pro- 
Id ceed to conſider what are aflets in the adminiſtrator's hands 
d to make him chargeable. 
” ALL thoſe goods and chattels, actions and commodities, 
a which belonged to the deceaſed in right of action or poſſeſ- 
ſion, as his own, and fo continued to the time of his death, 
4 and which after his death the executor or adminiſtrator gets 
F into his hands, as duly appertaining to him in right of his 
i executorſhip and adminiſtration; and all ſuch things as come 
, to the executor or adminiſtrator in lieu, or by reaſon of that, 
, and nothing elſe, ſhall be ſaid to be aſſets in the hands of the 
: executor or adminiſtrator, to make him chargeable to a cre- 
c 


ditor or legatee . 


ASSETS in the hands of one of the executors ſhall be aid 
to be aſſets in the hands of all the executors; and aſſets in any 
part of the world ſhall be ſaid to be aflets in every part of the 


2 „„ — 


r Terms of the Law. u Pag. 93, 94- 

s Shep, Touch, 472, Shep. Touch. 472, 

© See page 59. 

world : 
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world: and therefore if that point be in iſſue, and it appear 
that there are aſſets in the hands of any one of the executors, 4 : 
or in any county or place whatſoever, the jury muſt find bh t 
that there are aſſets . And though a plantation be an inhe- 
ritance, yet, being in a foreign country, it is a chattel to 3 Gd 
pay debts, and a thing that is teſtamentary . All goods ang 
chattels, of what nature or kind ſoever, that are valuable, as 
oxen, kine, corn, &c. ſhall be eſteemed aſſets, But ſuch 
things as are not valuable, as a preſentation to a church, and 


the like, ſhall not be accounted aſſets *. 
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ALL the goods and chattels that come to the executor or 
adminiſtrator, in the right of their executorſhip or ad- 
miniſtration, and are by law given to them by virtue there- 
of, in the right of the deceaſed (as herein before parti- 
culariſed ), and which are in poſſeſſion, ſhall be eſteemed 
aſſets in his hands; and goods pledged to the deceaſed, and 
not redeemed, or the money wherewith they are redeemed, 
ſhall be ſaid to be aſſets in the hands of the executor or admi- 
niſtrator ®, And all the goods and chattels in action or poſ- 
ſibility at the time of the death of the deceaſed, that are 
afterwards recovered, and of which the executor or admini- 
ſtrator hath obtained poſſeſſion; when they are ſo recovered, 
are eſteemed aſſets in his hands. But they are never ac- 
counted aſſets, until they are recovered and in poſſeſſion; 
therefore if there be debts owing to the deceaſed upon ſta- 
tutes or obligations, or otherwiſe, theſe are never eſteem- 
ed aſſets in the hands of the executor or adminiſtrator, 
until they are recovered. So likewiſe, though there be 
debt or damage, recovered by a judgment had by the de- 
ceaſed, until execution be made this ſhall not be eſteemed 
aſſets in the hands of the executor or adminiſtrator. 
So if the executof bring an action of treſpaſs againſt an- 
other de Bonis aſportatis in vita teflatoris, for goods car- 
ried away in the life of the teſtator, and he have a judgment 
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ear Wor damages; in this caſe, until he hath recovered by exe 
21s, eution, it ſhall not be eſteemed aſſets in his hands. And if 
ind L the judgment be erroneous, and the execution avoidable in 
he. this caſe, although it be recovered and gotten in poſſeſſion, 
yet it ſhal! not be eſteemed aſſets. And therefore, if one ſue 

0 another, and recover againſt him as adminiſtrator of J. S. 
nd and after a teſtament made by J. S. is produced and proved, 
as and thereby an executor is made; in this caſe the money re- 
ch covered by the adminiſtrator ſhall not be ſaid to be aſſets in 
nd his hands as to any of the creditors; becauſe the executor 


3 may recover it from him, or the debtor will have it again. 
And if the executor or adminiſtrator never recover, or get the 
thing into his poſſeſſion, he ſhall never be charged, eſpecially 
r WM where he has done his beſt to get it, and cannot. 
Ir one covenant to make a leaſe for years to the deceaſed, 
his executors or adminiſtrators, and after his death the leaſe 
is made to the executor or adminiſtrator accordingly; in this 
caſe, this leaſe ſhall be ſaid to be aſſets in his hands, and he 
ſhall be chargeable for ſo much to any creditor :. And if an 
executor renew, he ſhall account for the new leaſe as well as 
the old, for the benefit of the creditors l. And whatſoever 
the executor or adminiſtrator muſt be forced to ſue for by the 
name of executor or adminiſtrator, being recovered, ſhall be 
eſteemed aſſets in his hands*. And if an executor recovers 
(as executor) things in chancery by equity, theſe things re- 
covered ſhall be aſſets f, | 


ALTHOUGH the thing be extinct, and gone as to the exe- 
cutor and adminiftrator himſelf, yet it may have its being, 
and be accounted affets as to creditors and legatees. And 
therefore, if an executor or adminiſtrator have a leaſe for 
years of land, in the right of the deceaſed, and afterwards he 
purchaſes the fee-ſimple of the land (whereby the leaſe is 
drowned), yet in this caſe the leaſe ſhall continue to be aſſets 
as to creditors and legatees ?. And if an executor ſur- 
renders a term of years which he had as executor to him in 
reverſion, it is not extinct as to him, but ſhall ſtill remain 
aſſets in the executor to ſatisfy debts and legacies db. And if 
the debtee make the debtor his executor, or the debtee die in- 
teltate, and the adminiſtration is committed to the debtor ; 


© Shep. Touch. 473. f 1 Roll's Abr. 920. 
4 2 Cha. Ca, 208. 8 Shep. Touch. 473. 
8 Shep. Touch. 473. b I Co, Rep. 37. 
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in theſe caſes the debt ſhall be ſaid to continue, and ſhall bs 
eſteemed aſſets for ſo much as to other creditors i. Yet, if 
there be ſufficient aſſets to pay the teſtator's debts, the debtor 
being made executor, is thereby diſcharged of the debt *. 3 

TE goods and chattels of other men in the hands of the 
executor or adminiſtrator, that were in the poſſeſſion of the | 4 A 
deceaſed, if he had no right to them, or if he had, and they 8 
do not belong to the executor, will not make the executor 3 3 
or adminiſtrator chargeable ; for theſe ſhall not be eſteemed i Wc 
afſets in his hands. And therefore, if the goods of andcher | 
man be amongſt the goods of the deceaſed, and theſe come 4 3 
together into the hands of the executor or adminiſtrator ; 
theſe goods that are the goods of another ſhall not be ſaid to | J 
be aſſets in the hands of the executor or adminiſtrator. And if 
if the executor receive a rent that belongs to the heir, 
this rent ſhall not be ſaid to be aflets in his hands: and 
hence it is, that if the deceaſed were outlawed at the time of 
his death, his goods and chattels are not to be accounted aſ- : 
ſets, for they are none of his \, : | 


A RELEASE of a certain debt due to the teſtator makes it 
afſets in the executor's hands; becauſe it ſhall be intended he 
would not have made the releaſe unleſs the money had been 
paid to him”, And if an executor puts in ſuit a bond of 100], 
for performance of covenants, and the parties ſubmit to an 
award, and it is awarded that the obligor ſhall pay 7ol. in 
full ſatisfaction, and that the executor ſhall releaſe, which is 
done according]y ; it ſeems, that the executor ſhall be taken 
to have aſſets to the value of the whole 100]. for though by 
the award he was compelled to releaſe, it was his own act to 
ſubmit to the arbitrament ®, 


IF a man hath a leaſe for years worth 20l. per annum at 
the rent of 5]. and he die; in this caſe not the whole value 
of the land, but ſo much as is above the rent, ſhall be ſaid 
to be aſſets in the hands of the executor or adminiſtrator *. 
As where an executor has a leaſe for years of the value of 


i Shep. Touch. 474. m 1 Nelſ. Abr. 262, | 
k Black. Com. 2 V. 512, n 3 Leon. 53. 
I Shep. Touch. 474+ o Shep. Touch. 474. 
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ol. a year, rendering rent of 10l. a year; it is aſſets in his 
hands only for 10. over and above the rent ?,—By the ſta- 

WE tute of the 14 Geo. II. c. 20. before mentioned , it is en- 

SF 2cd, that eſtates pur auter vie, in caſe there be no ſpecial oc- 

cupant' thereof, of which no deviſe ſhall have been made ac- 
Wo cording to the ſtatute of the 29 Car. II. c. 3. or ſo much 
thereof as ſhall not have been ſo deviſed, ſhall go and be ap- 
TE plied and diſtributed in the ſame manner as the perſonal 
XX eſtate of the teſtator or inteſtate, And by this ſtatute of 
Car. II. an eſtate pur auter vie ſhall be aſſets in the hands of 


% WT the heir, if he has it as fpecial occupant. 
me p tr there is a mortgage for years (whatever be the number), 
IT ; A this is aſſets at law; becauſe the whole intereſt is not gone 
to from the mortgagor, the reverſion in fee being left in him: 
ng but if it is a mortgage in fee, it is only aſſets in equity, be- 


cauſe the legal eſtate is gone out of the mortgagor*. If the 
beir of the mortgagee forecloſes the mortgagor, yet the land 
= ſhall go to the executor, unieſs the heir pays him the 
mortgage money; and then he may have the benefit of the 
mortgage*, When upon a mortgage, money is made 
payable to the heir or executor, in that caſe, before or at 
the day of payment, the mortgagor hath election to pay it to 
either; but after the day of payment is paſt, and the 
mortgage forfeited by law, though equity doth give the 
mortgagor relief, ſo as upon the payment of the money, he 
ſhall have his land, yet equity will not revive the election of 
the mortgagor to pay it to the heir or executor ; but then he 
ſhall be forced to pay it to the executor ; becauſe it came out 
of the perſonal eſtate of the teſtator, and thither it ſhall re- 
turn, But if in the mortgage neither heir nor executor 1s 


n mentioned, then, after the death of the mortgagee, the law 
y determines it to be paid to the executor *. 
0 


THe intereſt which a maſter hath in a ſervant is not aſſets 
in the hands of an executor ; for a ſervant whoſe maſter is 
dead, is legally diſcharged, and is not ſervant either to the heir 
or executor®, But the intereſt which one hath in an appren- 


p Cro, Eliz, 712, eſtate ſhall go after the leſſee's death. 
4 Pag. 30, 4 Burn's Eccleſ. Law, 60. 
A ſpecial occupant is, where an bid. 276. 
eſtate for life is made to a man and his t 2 Vern. 67. 
heirs; in ſuch caſe the heir hall have = 2 Freem. 20. Co. Litt, 208. b 
the eftate, after the deceaſe of his an- Note 1. 13 edit, 
ceſtor, as ſpecial cccupart, or as a perſon » Went. 55. 
particularly deſcribed, io whom the . 
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tice, is a chattel perſonal, and ſhall go to the executors *, of 8 
which we ſhall ſee more hereafter”. Alſo the intereſt in the 


liberty of a priſoner in execution for debt, is a chattel per- 
ſonal, and ſhall go to the executors *, 


Havins ſeen, in the former part of this ſection, that the 


adminiſtrator has very large powers conferred on him by the 1 1 
law, here we may obſerve, that all acts done by him, as long 


as the adminiſtration continues in force, are good, and even 


- though it be afterwards revoked or repealed. But there is a 


difference taken (6 Co. 18.) when an adminiſtration is re- 


pealed upon a citation, or upon an appeal. If it is upon an 


appeal, which ſuſpends the adminiſtration, all acts after ſuch 
ſuſpenſion are void: if it is repealed upon a citation, all the 
acts of the adminiſtrator, till the repeal, are good; for by the 
citation the grant of the adminiſtration is not ſuſpended 
therefore, if the adminiſtration be repealed, all acts done by an 
adminiſtrator, which a rightful adminiſtrator might have 
done, ſhall be allowed; for in them he acted in the place of a 
rightful adminiſtrator . But if there is any fraud, a creditor 
may have relief upon the ſtatute of the x3 Eliz. c. 5. *—As it 
hath often been the caſe to the defrauding of creditors, that 
fuch perſons who were to have the adminiſtration of the goods 
of others dying inteſtate committed unto them, if they re- 
quired it, would not accept the ſame, but ſuffered or procured 
the adminiſtration to be granted to ſome ſtranger of mean 
eſtate, and not of kin to the inteſtate; from whom them- 
ſelves, or others by their means, took deeds of gift, and au- 
thorities by letters of attorney, whereby they obtained the eſtate 
of the inteſtate into their hands, and yet ſtood not ſubject to 
any debts by him owing; it is enacted by the ſtatute of the 
43 Eliz. c. 8. That every perſon who ſhall obtain any 
goods or debts of any perſon dying inteſtate, upon any fraud 
as is above mentioned, or without ſuch valuable conſider- 
ations as ſhall amount to the value of the ſame goods or debts, 
or thereabouts (except it be in ſatisfaction of ſome juſt and 
principal debt of the value of the ſame goods or debts to him 
x Went, 55. a Comyns, 150. 
Pag. 58. b 6 Co, Rep, 19, 
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owing by the inteſtate), ſhall be charged as executor of his 
owa wrong, ſo far as ſuch goods and debts will ſatisfy. 

= Ir a ſtranger takes upon him to act as executor, without 
any juſt authority (as by intermeddling with the goods of the 
= deceaſed, and many other tranſactions), he is called in law 
RX executor of his own wrong, de for tort, and is liable to all the 
trouble of an executorſhip, without any of the profits or ad- 
vantages: but merely doing acts of neceſſity or humanity, 
as locking up the goods, or burying the corpſe of the de- 
XR ccaſed, will not amount to ſuch an ihtermeddling, as will 
charge a man as executor of his own wrong. Such an one 
cannot bring an action himſelf in right of the deceaſed, but 
actions may be brought againſt him. He is chargeable with 
the debts of the deceaſed fo far as aſſets come to his hands 
and, as againſt creditors in general, ſhall be allowed all pay- 
ments made to any other creditor in the ſame or a ſuperior 
degree, himſelf only excepted. And though, as againſt the 
rightful executor ot adminiſtrator, he cannot plead ſuch pay- 
ment, yet it ſhall be allowed him in mitigation of damages ; 
unleſs, perhaps, upon a deficiency of aſſets, whereby the right- 
ful executor may be prevented from ſatisfying his own debt ©, 
——— As the executor of his own wrong is liable to the ſuit of 
the rightful executor, creditors, or legatees ; fo alſo, in caſe 
of his death, are his executors or adminiſtrators liable, by the 
ſtatute of the 30 Car. II. c. 7. although in other caſes a per- 
ſonal wrong dies with him that did it ©. 
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rae ADMINISTRATOR's OFFICE anv DUTY 
is PAYING DEBTS, 


— 


N payment of debts the executor or adminiſtrator muſt 
obſerve the rules of priority; otherwiſe, on deficiency of 
aſſets, if he pays thoſe of lower degree firſt, he muſt an- 
ſwer thoſe of a higher out of his own eſtate ?. And as to 


debts of equal degree, he may; as we have before ſeen, retain 
what is due to himſelff, 


FiRsT, The executor or adminiſtrator may pay all funeral 
charges, and the expence of taking the letters of adminiſtra- 
tion . But as to funeral charges it is ſaid, that in ſtrictneſs, 


© Black, Com. 2 V. 507. f Peg. 27. 


d , 
4 Burn's Eecleſ. Law, 191, Z Black, Com. 2 V. 611. 
e Black, Com. 2 V. 11. , . 


E 2 no 


52 The Dispos AL of a PrRSOox's ESTATE 


no funeral expences are allowed againſt a creditor, except for 


the coffin, ringing the bell, parſon, clerk, and bearers fees; 
and not for pal 


or ornaments®, And in general it is ſaid, 


that no more than forty ſhillings for funeral expences ſhall | "& 


be allowed againſt creditors l. 
SECONDLY, Debts due to the King on record or ſpecialty, 


are to be paid *, But this muſt be underſtood of ſuch debts 9 


as are due to the King only by matter of record or ſpecialty, 
and not of ſums of money due to the King upon wood ſales, 
or ſales of his minerals, for which no obligation is given; ot 
for amercements in his courts baron or courts of his honours, 
which be not courts of record; or for fines of copyhold 


eſtates there; or of forfeitures to the crown of debts by con- 4 


tract due to any ſubject by outlawry or attainder, until office 
thereupon found !. 


THriRDLyY, Such debts are to be paid, as are by particular 
ſtatutes to be preferred to all others; as by ſtatute 30 Car. II. 
c. 3. are the forfeitures for not burying in woollen ; and by 
ſtatute 17 Geo. II. c. 38. is the money due from overſeers 
on poors rates; and by ſtatute g Ann. c. 10. the money due 
for letters at the poſt - office n. As to the forfeitures for not 
burying in woollen, theſe by the ſtatute 30 Car. II. e. 3. ſect. 4. 
ſhall be paid out of the eſtate of the perſon deceaſed, before 
any ſtatute, judgment, debt, legacy, or other duty whatſoever, 
And as to money due from overſeers, by the ſtatute of 17 
Geo, II. c. 38. ſect. 3. if any overſeer of the poor ſhall die, 
his executors or adminiſtrators ſhall, within forty days after 
his deceaſe, pay out of the aſſets all money remaining due, 
which he received by virtue of his office, before any of his 
other debts are paid. And as to money due for letters to 
the poſt-office, by the ſtatute 9 Ann. c. 10. ſect. 30. this 
ſhall be preferable in payment before any debt due to any 
private perſon, 


FouRTHLY, Debts of record are to be paid, as judg- 
ments (docketted according to the ſtatutes 4 & 5 W. & M. 
c. 20.), ſtatutes, and recognizances.— A debt of record is a 
ſum of money which appears to be due by the evidence of 
a court of record; as, when any ſpecific ſum is adjudged 
to be due from the defendant to the plaintiff, on an action 
or ſuit at Jaw. This is a contract of the higheſt nature, 
being eſtabliſhed by the ſentence of a court of judicature. 


* 1 Salk. 196, I 2 New Abr. 432. Com. Dig. 
3 Atk. 249. Adminiſtration (C). 
+ Þ Blacks, Com. 2 V. 511. m Black, Com. 2 V. 571. 
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Recognizances alſo are a ſum of money recognized or ac- 
knowledged to be due to the crown or a ſubjeR, in the pre- 
ſence of ſome court or magiſtrate, with a condition that ſuch 
acknowledgment ſhall be void upon the appearance of the 
party, his good behaviour, or the like: and theſe, together 
with the ſtatutes merchant and ſtaple, &c. if forfeited by 
non: performance of the condition, are alſo ranked among 
W the laſt principal claſs of debts, viz. debts of record; ſince 
the contract on which they are founded is witneſſed by the 
higheſt kind of evidence, viz. by matter of record ", ——As 
to judgments, they are not only thoſe had againſt the de- 
ceaſed in his lifetime, but alſo debts upon judgments 
(although by mere confeſſion, and without defence), had 
againſt the executors or adminiſtrators for the debts of the 
deceaſed®, And of two judgments, he who firſt ſues execu- 
tion muſt be preferred ; but before, it is at the election of the 
executor or adminiſtrator to pay which he pleaſes firſt *, It 
is not neceſſary, that the judgment be limited to the courts 
at Weſtminſter ; but if it be obtained in any court of record, 
which hath power to hold plea by charter or preſcription of 
debt above 40s, it is ſufficient, For though upon ſuch a 
judgment execution cannot there be had, but of ſuch goods 
as are within the juriſdiction of that court; yet, if the record 
be removed into chancery by a certiorari and there by mitti- 
mus into one of the benches, then execution may be had upon 
any goods in any county of England %, But a judgment not 
docketted, according to the ſtatutes 4 & 5 W. & M. c. 20. 
ſhall not affect any lands as to purchaſers or mortgagees ; or 
have any preference againſt heirs, executors, or adminiſtra- 
tors, in the adminiſtration of the eſtates of their anceſtars, 
teſtators or inteſtates, Which ſtatutes, in order to render 
more eaſy the finding of ſuch judgment entered, ditect in 
what manner alphabetical liſts ſhall be made of judgments by 
confeſſion, non ſum informatus, or nihil dicit, in any of the 
courts of record at Weſtminſter ; to the reſpective offices of 
which any perſon may reſort and ſearch, on paying 4d. for 
every term's ſearch. 


n Black. Com, 2 . 467. 51 1. P Treat. of Eq. 112. 
Law of Exec. 39. 14 Swinb. 456. 
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IT was decreed in the exchequer, that creditors by judg- 


ment at Jaw, and creditors by decree in equity, ſhall be paid 1 


equally without any preference”. And it is now become the 
eſtabliſhed doctrine, that a decree of the court of chancery 
is equal to a judgment ina court of law; and where an exe- 
cutrix, whoſe teſtator was greatly indebted to divers perſons, 
in debts of different natures, being ſued in chancery by ſome 
of them, appeared and anſwered immediately, admitting their 
demands (ſome of the plaintiffs being her own daughters) ; 


other of the creditors ſued the executrix at law, where the 


decree not being pleadable, they obtained judgments ; yet 
the decree of the court of chancery, being for a juſt debt, 


and having real priority in point of time, not by fiction and 
relation to the firſt day of term, was preferred in the order of 


ayment to the judgments, and the executrix protected 
and indemnified in paying a due obedience to ſuch decree, 
and all proceedings againſt her at law ſtayed by injunction, 
This being firſt decreed by the maſter of the rolls, was af- 
firmed by lord Talbot, and his lordſhip's decree was affirmed 
in parliament*, As to ſtatutes, and recognizances, be- 
fore mentioned, theſe ſtanding in equal degree, it is at the 
adminiſtrator's election, to give precedency to which he 
pleaſes*. But thoſe which are forfeited ſhall be preferred be- 
fore thoſe which are for the performance of covenants not 
broken n. And neither between one ſtatute and another, 
doth the time of antiquity give any advantage as touching 
the goods of the conuſor, but he who firſt ſeiſeth them by 
execution is preferred; and before ſuing of execution, the 
executor may give precedency to either“. 


MorTGAGEs may alſo be reckoned among this laſt men- 
tioned claſs of debts; for where a man mortgages land, and 
covenants to pay the money, and dies, the perſonal eſtate of 
the mortgagor ſhall, in fayour of the heir, be applied to ex- 
onerate the mortgage*. And though there be no covenant 
in the deed for the payment of the mortgage money, yet the 

rſonal eſtate ſhall be liable in the hands of the executor !. 
A mortgage is a charge upon the perſonal eſtate, as well as 
upon the lands mortgaged; and the perſonal eſtate is primarily 
liable: for a mortgage is a general debt, and the land is only 


r Bunb. 48, u Swinb. 457. 
s In May 1737. 3 P. Will. 403. w id. 
al. Talb. 217. * 2 Salk, 449. 


t 3 New Abr. 434» id. 1 Vern, 436. 


a* 


Ro mn a _ ' a 


a as wa a a. XxX a: a << R9 YwVX-> oS wm. 


{ 
B 
4 


obo dies without W1LL or TESTAMENT, 55 


as ſecurity*. It was decreed at the rolls, that mortgages 
were to be paid before judgments and recognizances: but 
upon an appeal to the houſe of lords, it was adjudged, that 
mortgages are not to be preferred to other real incumbrances; 
but that mortgages, ſtatutes, and recognizances, ſhall take 
place according to their priority, and as they ſtand in order 


of time!. 


FirTHLY, Debts by ſpecialty or ſpecial contract are to be 
aid, When a ſum of money becomes, or 1s acknowledg- 
ed to be due, by deed or ſpecial inſtrument under feal ; ſuch 
as by deed of covenant, by deed of ſale, by leaſe reſerving 
rent, or by bond or obligation ; it is conſidered as a debt by 
ſpecialty ; and ſuch debts are looked upon as the next claſs 
after thoſe of record, being confirmed by ſpecial evidence 
under ſeal*. And rent arrear, and unpaid by the inteſtate, 
is equal to a debt by ſpecialty ; for this ſavouring of the realty, 
the adminiſtrator can no more wage his law © againſt ſuch a 
debt, than he can to a debt by ſpecialty . Where an action 
of debt was brought againſt an executor, for rent reſerved on 
a parol leaſe, after the leaſe was determined, and the executor 
pleaded that the teſtator entered into an obligation, and that 
he had not aſſets above 51. which were not ſufficient to diſ- 
charge this obligation; on demurrer it was reſolved, that this 
rent, though reſerved on a parol leaſe, was yet equal to an 
obligation, and that it ſtil] remained in the realty, though the 
term was determined ©, 


* r Atk. 487, Whereby the perſonal is only allowed to wage his law in an 


eſtate may be exempted from paying the 


mortgage money, ſee p. 202, 


a Caſe of the Earl of Briſtol and 
Hungerford, T. 1705, 2 Vern. 524. 

b Black, Com. 2 V. 465, 511. 

© To wage law is, where the de- 
ſendant ſwears, that he does net owe 
the plaintiff any thing, This was more 
common formerly than it is now, It is 
now only in actions of debt upon ſimple 
contract, or for amercement, in actions 
of detinue, and of account, where the 
debt may have been paid, the goods re- 
ſtored, and the account balanced wi:h- 
out any evidence of either, that the de- 
ſendant is admitted to wage his law ; 
and not where there is any ſpecialiy by 
bead or deed, And as the defendant 


action of debt; at preſent, one ſhall 
hardly hear of an action of debt brought 
upon a ſimple contract, that being ſup- 
plied by an action of treſpaſs on the 
caſe, for the breach of a promiſe or aſ- 
ſumpſit; and this being an action of 
treſpaſs, no law can be waged therein, 
So that wager of law is now quite out 
of uſe, being avoided by the mode of 
bringing the action, but ſtill it is not 
out of force, And therefore, when a 
new ſtatute inflicts a penalty, and gives 
an action of debt for recovering it, it is 


uſual to add, in which no wager of law 


ſhall be allowed. Black, Com. 3 V. 
341. 

d 2 New Abr. 434» 
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As to a bond, any voluntary bond is good againſt an exe- 
cutor or adminiſtrator, unleſs ſome creditor be thereby de- 
prived of his debt : but if the bond be merely voluntarily, a 
real debt (though by ſimple contract only) ſhall have the pre- 
ference. But if there be no debt at all, then a bond, how- 
ever voluntary, muſt be paid by an executor, And although 
the executors are not named in an obligation, yet the law will 
charge them, for that they repreſent the eſtate of the teſtator, 
| And the law is the ſame of adminiſtrators. But the heir ſhall 
not at any time be charged without expreſs mention of the heirs, 4 | 
BeFoRE we proceed to conſider the laſt ſpecies of debts, 
viz. debts by ſimple contract, we may here make ſome ob- NY 
| ſervations on what has been ſaid concerning debts of record, 1 
and debts by ſpecialty, and ſpecial contract. As to debts of 
record, we may obſerve, that the executor ought to take no- 
tice of theſe at his peril ®, But as to debts due by bond, or 
other ſpecialties, although the law requires that debts ſhall } 
be paid according to their ſuperiority, as herein ſet forth; yet, 
an executor may pay a debt on a ſimple contract before a ſpe- 
| cialty, if he hath no notice of ſuch ſpecialty ; for otherwiſe it 
| might be in the power of the obligee to ruin the executor 
| by keeping his bond in his pocket, until the executor ſhall 
| have paid away all the aſſets, in diſcharging ſimple contract 
| debts i. Reſpecting obligations, if there be divers of the like 
| kind, it ſeemeth to be in the power of the executor to diſ. 
charge which obligation, and to gratify which of the credi- 
tors, he thinks fit (in like manner as was before ſaid reſpec- 
ing debts of record*) : which being done, the other creditors 
| are without remedy, if there be no aſſets; upleſs the day of 
| payment in the one obligation is expired, and the day of pay- 
| ment in the other obligation is not yet come; in which caſe, 
the former obligation is to be firſt ſatisfied ; or unleſs there 
be ſuit commenced for ſome obligation, for then it-is not in 
| the power of the executor to diſcharge another obligation for 
which no action is brought, in prejudice of the former ſuit. 
But an executor may confeſs judgment on one obligation, and 
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f 3 P. Will, 222. Comyns, 255, 12 New Abr. 435, 
* Dyer, 23 1 Pag. 54 
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plead that judgment to an action brought on another obliga- 
tion. And if there be two obligations, and the two ſeveral 
creditors bring ſeveral actions againſt the executor, he that 
firſt obtains judgment mult be firſt ſatished !, 


Dxsrs upon judgments, recognizances, mortgages, bonds, 
and other like ſpecialties, ſhall carry intereſt : ſo intereſt hath 
alſo been allowed upon demands due by covenant, although 
it was objeQed that they were not liquidated, and only found 
in damages n.. Intereſt of an annuity being decreed by the 
lord chancellor from the very day it became due, Mr. Peere 
Williams adds a query as to this, and ſays, it ſeems the ar- 
rears ſhould carry intereſt only from the firſt day of payment 
next after the arrears of the annuity became due; if payable 
half yearly, then from the next half-year day ; if quarterly, 
then from the next quarter-day ; and ſo has been the common 
rule in theſe caſes . Where a man prays ſatisfaction for 
a ſimple contract debt, merely out of perſonal aſſets, a court 
of equity will of courſe direct the debt to be paid with intereſt, 
to be computed from one year after the teſtator's death. 


DesTs by ſimple contract, which are the laſt ſpecies of 
debts to be paid, are ſuch where the contract upon the obli- 
zation ariſes, is neither aſcertained by matter of record, nor 
yet by deed or ſpecial inſtrument, but by mere oral evidence, 
the moſt ſimple of any; or by notes unſealed, which are 
capable of more eaſy proof, and therefore are only better 
than a verbal promiſe; and this laſt ſpecies of debts may be 
branched out into a variety of obligations through the nu- 
merous contracts for money, which are not only expreſſed 
by the parties, but virtually implied in law ?, Debts by ſim- 
ple contract, though poſtponed to all others, an executor, or 
adminiſtrator, is bound to pay, as far as he hath aſſets 2. Yet 
if no ſuit is commenced againſt him, he may pay one creditor 
in equal degree his whole debt, though he has nothing left 


I 2 New Abr. 434. Swinb. 457, 458. on debis in a ſubſequent chapter, page 
m 14 Vin, Abr. tit. Intereſt, 203. 

n 1 P. Will, 541. P Black. Com. 2 V. 466. 511. 

© Barnard. 229. See more of intereſt 4 2 New Abr. 434. 
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for the reſt : for without a ſuit commenced, the executor has 
no legal notice of the debt”. And no action ſhall be brought 
whereby to charge an executor or adminiſtrator, upon any 
ſpecial promiſe, to anſwer damages out of his own eſtate ; 
unleſs the agreement upon which ſuch action ſhall be brought, 
or ſome memorandum or note thereof ſhall be in writing, 
and ſigned by the party to be charged therewith, or ſome 
other perſon thereunto by him lawfully authorized“. 

As to the intereſt a man bath in an apprentice, which, 
as we have ſeen, is a perſonal chattel, and will go the 
executor*; it was held by Holt, chief juſtice, that by the 
cuſtom of London, the executor of the maſter ſhould put the 
apprentice to another maſter of the ſame trade; and that in 
other places, it would be very hard to conſtrue the death of 
the maſter to be a diſcharge of the covenants ; though he ad- 
mitted that the covenant for inſtruction had been conſidered 
as cancelled, but that he ftil] continued an apprentice with 
the executor as to maintenance”, And where an action was 
brought againſt the executor, upon the covenant of the teſta- 
tor to teach an apprentice his trade; and after verdict for the 
plaintiff, it was moved, in arreſt of judgment, that this cove- 
nant was perſonal to the teſtator, and did not oblige the 
executors, but only obliged the maſter during his life to 
teach the apprentice; the court was of opinion, that it 
obliged the executors alſo, and that they ought to ſee the ap- 
prentice taught his trade; and if they were not of the trade, 
they ought to aſſign him to another that is of the trade, fo 
that he may be taught according to the covenant; and 
judgment was given for the plaintiff”, And where a maſter 
received with an apprentice 250l. and died within two years, 
the apprentice during that time having been employed only 
in inferior affairs; it was decreed, after debts on ſpecialties 
were paid, that the executors ſhould repay 250l. as a debt due 
on ſimple contract, deducting after the rate of 20]. a year for 
the maintenance of the apprentice, during the time he lived 
with his maſter x. 

r Black. Com. 2 V. 512. C. II. 1 Lev. 177. 


2 Stat. 29 Car, II. c. 3. ſect. 4. x Caſe of Soam againſt Bowden and 
t Pag. 50. Ey les, in the court of Chancery, M. 30 
4 1 Salk, 66 Geo, II. Ch. Ca. Finch, 390. 
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SE dies without WILL or TESTAMENT. 59 


In reſpe& to legal and equitable aſſets; if a man poſſeſſed 
of a term for years, mortgages it, and dies, leaving debts, 
ſome by bond, and ſome by {imple contract, the equity of re- 
demption is equitable aſſets, and ſhall be liable to all the debts 
equally . A leaſe for years, or a hond, or grant of an an- 
nuity taken in a truſtee's name, being perſonal aſſets, ſhall be 
applied in courſe of adminiſtration ©; that is, as has been 
ſhewn. The diſtinction ſeems to be this: where there are 
legal aſſets, that is, aſſets which are liable at law without the 
help of equity, there the executor may apply them, according 
to the courſe of law, which allows and requires a preference 
to be made as hath been mentioned; but where there are 
only equitable aſſets, that is, aſſets which are not liable, with- 
out the help of a court of equity, in ſuch caſe, the court will 
direct the application thereof, according to that courſe which 
ſeems moſt equitable and juſt, that is, to pay every creditor 
his ſhare in proportion *®. So where the aſſets are partly le- 
gal, and partly equitable, although equity cannot take away 
the legal preference on legal aſſets; yet where one creditor 
has been partly paid out of ſuch legal aſſets, when ſatisfac- 
tion comes to be made out of equitable aſſets, the court will 
poſtpone him till there is an equality, in ſatisfaction to all the 
other creditors out of the equitable aſſets, proportionabie to 
ſo much as the legal creditor has been ſatisfied out of the le- 
gal aſſets b. 


Bur now to return to the ſubject of paying debts with le- 
pal aſſets in ſuch manner as the law requires, If one that 
ath a debt due to him from the deceaſed upon a ſimple con- 
tract or the like, ſue the executor or adminiſtrator for it, and 
there be debts due to others upon bonds and ſpecialties, un- 
ſatisfied ; in this caſe, the executor or adminiſtrator may not 


— So fo ogy _—_ 


Y 3P. Will. 341. 

2 2 Vern, 764 3 P. Will. 342. 

4 Burn's Eceleſ. Law, 297. To 
determine the diffcience between legal 
and ezuitable aſſets where land hath been 
deviſed for payment of debts, a diſtinc- 
tion has been made where the ſame 
perſons that were truflees to ſell the 
land were executors, and where they 
were not, The generality of the old 
caſes determine that money ariſing by 
ſale of land deviſed to, or ſubject to the 
power of executors, to ſell for payment 
of debts and legacies, ſhould be /egal af- 
Lets 48 their hands (although they could 


not be charged with the value of the 
lands before ſale). Yet ſome of the old 
caſes, conſidering the deviſee in the 
double character of iruſtee and exccue 
tor, preferred the former, and conſe- 
quently made the aſſets equitable; and 
the modern cafes incline ftrongly to this 
conſiruttion ; yet it ſeems that where 
an eſtate deſcends to the heir charged 
with the payment of debts, it will be 
legal aſſets, 2 P. Will. 416. Note 2. 
4 edit. 
b 4 Burn's Ecclel. Law, 297. 
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pay this debt, nor may he ſuffer the plaintiff to recover in his ; 
action; for if he doth, and he hath not aſſets beſides to ſatisfy Wi 
the debts due upon bonds and ſpecialties, he muſt ſatisfy ſo much i 


out of his own eſtate, as he hath ſo paid, or ſuffered to be reco- 
vered from him; for in the caſe of an action brought, he is to 
plead and to ſet forth theſe debts upon ſpecialties, and to ſay 
that he hath no more than what is ſufficient to ſatisfy them ; 
and thereby he ſhall bat the plaintiff in his action. In like 
manner it is, if one that hath a debt due to him from the de- 
ceaſed upon an obligation, ſue the executor or adminiſtrator 
thereupon, and there be debts due to others upon judgments, 
ſtatutes, or recognizances, and the executor or adminiſtrator 
ſuffer the plaintiff to recover the debt due upon the obligation, 
for want of pleading the judgments, &c. in this caſe he muſt 
pay ſo much out of his own eſtate, towards the ſatisfaction of 
the ſaid debts due upon judgments, &c. as he hath paid of 
the debt due upon the obligation, But here it muſt be 
obſerved, that no judgment or ſtatute that is diſcharged, or is 
left and ſuffered to lie by agreement to bar others of their 
debts, ſhall be any bar to others that ſue for their due debts 
upon obligations, &c, ; and therefore if any executor or ad- 
miniſtrator ſhall plead ſuch judgments, &c. in bar of any 
other debt ſued for by any other creditor, the creditor may, 
by ſpecial pleading, ſet forth this matter of covin, and avoid 
the plea and bar of the executor or adminiſtrator ©, 

In an action of debt againſt an executor, if the deſendant 
plead fully adminiſtered, and any aſſets be found in his hands, 
although there be not to the value of the debt ; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods of the 
teſtator*, But if it be found, that he had nothing in his hands; 
the judgment ſhall be, that the plaintiff ſhall take nothing 
by the writ, and ſhall not have judgment of the debt : for he 
hath waved this_advantage by taking of the iſſue, and judg- 
ment is to be given upon the verdict ©, Where a teſtator 
is much indebted, and the exccutor is deſirous to be rid of the 
aſſets, his ſafeſt way is, to file a bill in chancery againſt the cre- 
ditors, to theend they may, if they think fit, conteſt each other's 
debts, and diſpute who ought to be preferred in payment*, 


© Shep. Touch. 457, e 16d, 
d 1 RolPs Abr. 929. f 2 Vern. 37. 
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SYS TION THESES SHA T1 


or ACCOUNTING Btrroret THE ORDINARY. 


Y the ſtatute of the 22 & 23 Car, II. c. 10. the ordinaries 
ſhall and may proceed and call adminiſtrators to account, 
for and touching the goods of any perſon dving inteſtate, 
and upon hearing and due conſideration thereof, order and 
make juſt and equal diſtribution of what remains clear 
(after all debts, funerals, and juſt expences, of every ſort, 
are allowed and deducted) ; and the fame diſtributions de- 
cree and ſettle, and compel ſuch adminiſtrators to obſerve 
and pay the ſame, by the due courſe of his majeſty's eccleſi- 
aſtical laws: ſaving to every one, ſuppoſing himſelf or them- 
ſelves aggrieved, their right of appeal, as has been always in 
ſuch caſes uſed. But by the ſtatute of the 1 Jac. II. c. 17. 
ſect. 6. it is provided, as was before mentioned &, that no ad- 
miniſtrator ſhall be cited according to the ſaid act of the 
22 & 23 Car, II. c. 10. to render an account of the per- 
ſonal eſtate of his inteſtate (otherwiſe than by an inventory 
or inventories thereof), unleſs it be at the inſtance or proſe- 
cution of ſome perſon in behalf of a minor, or having a de- 
mand out of ſuch perſonal eſtate as a creditor or next of kin, 
nor be compellable to account before any the ordinaries or 
Judges, by the ſaid act impowered and appointed to take the 
ſame, otherwiſe than as is aforeſaid ; any thing in the ſaid act 
to the contrary notwithſtanding. ——T he account muſt be 
paſſed before the ſame judge, or his ſurrogate or ſucceſlor, 
that grants the adminiſtration. 


IF any perſon having intereſt ſhal! call the adminiſtrator 
to exhibit a true, full, and perfect inventory of the goods of 
the deceaſed which have come to his hands, and to give an ae- 
count of his adminiſtration thereof; he who is called in ſuch 
caſe, is bound perſonally to exhibit ſuch inventory and ac- 
count, and (if the adverſe party demand it) to take a corporal 
oath of the truth thereof ®, And as proofs made upon the ac- 
count, at the inſtance of ſome one or more perſons having 


5 Page 15, h Oughton's Ordo Jud. 345. 
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intereſt, do not bind others who are not parties to the ſuit ; 
therefore, to prevent multiplicity of aCtions, it behoves the 
adminiſtrator, when he is cited by any one of the parties td 
render an account, to cite the next of kindred in ſpecial, and 
all others in general, having or pretending to have intereſt in 
the goods of the deceaſed to be preſent, if they think fit, at 
the rendering and paſſing the account. And then upon theit 
appearance, or contempt in not appearing, the judge wil! 
proceed to give ſentence; and the account thus determined 
will be final *; 


AN executor or adminiſtrator ſhall be allowed all reaſon- 
able expences, as well in law-ſuits, as for other honeſt pur- 
poſes: And this reaſonableneſs of expences to be ſuch, as 
that he may receive thereby neither profit nor loſs k. And 
therefore he ſhall be allowed his expences in ſecular courts, 
over and above ſuch coſts as were allowed there!. 


In an action of debt upon a bond entered into by an ad- 
miniſtrator to the ordinary, upon taking letters of adminiſtra- 
tion, the queſtion was, whether an adminiſtrator, by virtue 
of this obligation, was bound to go, and give in his account 
in the ſpiritual court without being cited? And by Holt, 
chief juſtice, who delivered the opinion of the court, 1. It 
appears by the ſtatute of Edward III. that an executor was 
compellable to account before the ordinary, and ſo was an 
adminiſtrator : but that the ordinary was to take the ac- 
count as given in, and could not oblige them to prove the 
items of it, nor ſwear to the truth of them. So it was if a 
creditor ſued in the eccleſiaſtical court ; for he had a proper 
temedy at common law. But if a legatee had ſued for an 
account in the eccleſiaſtical court, the defendant before the 
ftatute was compellable to prove the whole account ; for the 
legatee had no other remedy, and the eccleſiaſtical court, 
which had a juriſdiction of legacies, could not otherwiſe do 
right: yet in ſuch a caſe, if the executor would pay him, he 
could not ſue farther, for he had right done him, and the exe- 
cutor was not liable, but of neceſſity that right might be 

i Oughton, 354. i Floyer's Proctor's Prat, $7. 
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done. 2. A perſon entitled to diſtribution on the 22 Car. 


II. is in conſequence entitled to ſue for an account as a le- 
gatee was; for the next of kin is a legatee by the ſtatute, and 
as a ſtatute legatee, ſhall have the ſame remedy as the other 
jegatee might before the ſtatute. The condition of an ad- 
miniſtration bond was, to account when required: there- 
fore he was not to account before he was legally cited, which 


could not be ex cio; and therefore the ſtatute of Jac. II. 


whereby the ordinary is prohibited from citing him in ex 
officio, had really no effect at all, for the law was ſo before: 
but ſince the ſtatute of Car. II. the condition of adminiſtra- 


tion bonds being, that he account at a day certain, he muſt 


account accordingly at his peril, and that without citation 
or ſuit ; and this account muſt be in court; and if he comes 
at the day, and no court is held, he ſhall be excuſed : for he 
may plead he was there ready, and no court held. But then 
this account is not examinable, unleſs a party intereſted 
comes in and controverts it. 


IT is ſaid the ordinary hath but a lame juriſdiction, and 
there being no negative words in the ſtatute of Car, II. a bill 


for diſtribution properly lies in chancery ®. And where the 
ſurplus of the perſonal eſtate for want of diſtribution by a 


will is diſtributable, there can be no ſuit for it in the ſpiritual 
court v. Where a man died inteftate, and his widow 
took out letters of adminiſtration to him; the inteſtate's bro 
ther cited the widow into the ſpiritual court, to make diftri- 
bution of her deceaſed huſband's eſtate. The widow there 
ſuggeſts, that the brother had goods of the inteſtate in his 
hands to the value of 2ool. And upon this the ſpiritual 
court orders him to bring the 200]. into court, to the end it 
may be diſtributed. And for not bringing it in, they excom- 


municate him. Upon which he moves in the King's Bench 
for a prohibition; and it was granted as to the whole pro- 


ceſs that compelled him to bring in the 200]. For by the 
court, the ſpiritual court hath power to make diſtribution of 
the eſtate, when it comes in, but not to fetch it in ; becauſe 
that is to hold plea of debt; but the ſpiritual court might re- 
fuſe, in this caſe, to proceed to diftribution, until the brother 


had brought in the 200]. but they cannot excommunicate 
him for not bringing it in a. 


* Explained, pag. 12. p 5 Mod. 247. Str. 865. 
n 2 Salk. 375. q Caſe of Clerke and Clerke, T. 10. 
2 Vern 362. W. L. Raym. 385. 
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CHAT Mk 
Of Diſtribution. 


CRUST ON TEE FIRSF. 
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WHAT THE ADMINISTRATOR 1s To OBSERvE 2 
BEFORE HE Makes DISTRIBUTION, 2 


i V the ſtatute of 22 & 23 Car. II. c. 10. whereby we have 
k ſeen that ordinaries may call adminiſtrators to account, 
j and order and compel them to make diſtribution * ; it is en- 
| ated, to the end that a due regard be had to creditors, 
[i that no ſuch diſtribution of the goods of any perſon dying in- 
| teſtate be made, till after one year be fully expired after the 
i inteſtate's death; and that ſuch, and every one, to whom 
| any diſtribution and ſhare ſhall be allotted, ſhall give bond 
with ſufficient ſureties in the eccleſiaſtical courts, that if any 
| debt or debts truly owing by the inteſtate ſhall be afterwards 
ſued for and recovered, or otherwiſe duly made to appear; 
| that then, and in every ſuch caſe, he or ſhe ſhall reſpectively 
refund and pay back to the adminiſtrator, his or her rateable 
part of that debt or debts, and of the coſts of ſuit and charges 
of the adminiſtrator, by reaſon of ſuch debt, out of the part 

and ſhare ſo as aforeſaid allotted to him or her. 


By the ſtatute of the 20 Geo. III. c. 28. it is enacted, 
that after the firſt of June 1780, there ſhall be charged on 
every ſkin or piece of vellum or parchment, or ſheet or piece 
of paper, upon which ſhall be engroſſed, written, or printed, 
any receipt or other diſcharge, for any legacy left by any will 
or other teſtamentary inſtrument, or for any ſhare or part of 
a perſonal eſtate divided by force of the ſtatute of diſtribution, 
or the cuſtom of any province or place, the amount where- 
of ſhall not exceed the value of 20l. a ſtamp duty of 28. 6d. 
And where the. amount thereof ſhall be of the value of 20. 


r Peg. 61. 
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and not amounting to 1ool. a ſtamp duty of 5s. And 
where the amount ſhall be of the value of 1ool. and up- 
wards, a ſtamp duty of 205. And that ſuch receipt or 
other diſcharge ſhall be ſtamped before ingroſſed, written, 
or printed; and if the ſame is not ſtamped as by this act is 
directed, or ſhall be ſtamped for a lower duty than as afore- 
ſaid, no ſuch receipt ſhall be pleaded, or given in evidence 
in any court, or admitted in any court to be good, uſeful, 
or available in law or equity. And by the ſtatute of the 
23 Geo. III. c. 58. it is enacted, that from the firſt 
of Auguſt 1783, the following additional duty ſhall be 
added to the above, viz, on every ſkin or piece of vellum 
or parchment, or ſheet or piece of paper, on which ſhall 
be ingroſſed, written, or printed, any receipt or other diſ- 
charge, for any legacy left by will or other teſtamentary 
inſtrument, or for any ſhare of a perſonal eſtate divided 
by force of the ſtatute of diſtributions, or the cuſtom of 
any province or place, the amount whereof ſhall not ex- 
ceed the value of 201. there ſhall be charged an addi- 
tional ſtamp duty of 2s. 6d. And where the amount 
thereof ſhall exceed the value of 20l. and not amount 
to tool. an additional ſtamp duty of 5s. And where the 
amount thereof ſhall be of the value of 1ool. an addi- 
tional ſtamp duty of 20s. and a like additional ſtamp duty 
upon every further ſum of 1col. So by this latter act, 
the receipt or diſcharge, that by the former was to be on 
paper or parchment ſtamped with a 2s. 6d. ſtamp, muſt now 
be on paper or parchment ſtamped with a 5s. ſtamp. And 
where it was to be a 5s. ſtamp, it muſt now be a 10s. ſtamp. 
And where it was to be a 20s. ſtamp, it muſt now be a 40s. 
ſtamp. And if the legacy or perſonal eſtate amount to 
200]. the receipt or diſcharge for the ſame muſt be on 
parchment or paper ſtamped with a 60s. ſtamp, and ſo for 
as many hundred pounds as there are more than 1ool. there 
muſt be ſo many 20s. added to the firſt forty; as for ex- 
ample, ſuppoſe the legacy or perſonal eſtate, for which 
there is to be a receipt or diſcharge, ſhould amount to 100l. 
then the paper or parchment on which it is to be written, 
printed, or ingroſſed, muſt have thereon a 4os. ſtamp ; if it 
amount to 200l, a Gos. ſtamp ; if it amount to 3ool. an 80s. 
ſtamp; and fo for as many hundred pounds as it amounts 


to more than Zool. ſo many more 208. muſt be added to 
the 80s, 
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Bur in this latter act is contained a proviſo, that nothing 
therein contained ſhall extend to charge with the additional 
duties, by this act impoſed, any legacy left by will or other 
teſtamentary inſtrument, or any ſhare, or part of a perſonal 
eſtate, to be divided by force of the ſtatute of diſtributions, or 
the cuſtom of any province or place, which ſhall be left to 
the wife, children, or grandchildren, of the perſon making ſuch 
will, or ſhall be divided amongſt them by force of the ſaid 
ſtatute or cuſtom. So here it may be obſerved that, the wife, 
children, and grandchildren, are exempt from the duties to 
which others are liable by this act, but not from thoſe of 


the former act; therefore for any legacy or perſonal eſtate, 


the amount whereof ſhall not exceed the value of 20l. their 
receipt, or diſcharge, muft be on paper or parchment, ſtamp- 
ed with a 28. 6d. ſtamp. And where the amount ſhall be 
of the value of 20l. and not to the amount of 1001. ſuch re- 
ceipt or diſcharge muſt be on paper or parchment, ſtamped 
with a 5s. ſtamp. And where the amount ſhall be of the 
value of 100l. and upwards ; on paper or parchment, ſtamped 
with a 20s. ſtamp. By the words and upwards, we may ob- 
ſerve the wife, children, and grandchildren, are not liable to 
more than a ſtamp duty of 20s. if what they receive ſhould 
amount to more hundreds of pounds than the firſt 100]. for, 
till this latter act took place, 208. was the utmoſt duty required. 


SECTION THE SECOND. 


oF Makino DISTRIBUTION, 


Y the ſtatute 22 & 23 Car. II. after debts and funeral 

expences are paid, the ſurpluſage of inteſtates eſtates (ex- 
cept the eſtates of femes covert ; that is, married women, 
to which their huſbands have a right, as before mentioned ©) 
ſhall, after the expiration of one full year from the death of 
the inteſtate, be diſtributed in the following manner : one 
third ſhall go to the widow of the inteſtate, and the reſidue in 
equal proportions to his children, or if the children be dead, 
to their repreſentatives, that is, their lineal deſcendants. But 
no child of the inteſtate (except his heir at law) on whom 
he ſettled in his lifetime any eſtate in lands, or pecuniary 
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portion, equal to the diſtributive ſhares of the other children, 
ſhall have any part in the ſurpluſage with their brothers and 
ſiſters ; but if their eſtates, ſo given them by way of advance- 
ment, are not quite equivalent to the other ſhares, the chil- 
dren ſo advanced ſhall now have ſo much as will make them 
equalf, But the heir at law ſhall have an equal part in the 
diſtribution with the other children, without any conſidera- 
tion of the value of the land, which he hath by deſcent, or 


otherwiſe, from the inteſtate, 


By this ſtatute the heir at law ſhall not abate, in reſpect of 
the land which he hath by deſcent, or otherwiſe, from the in- 
teſtate; yet if he hath had any advancement from his father 
in his lifetime, otherwiſe than by land as aforeſaid, he ſhall 
abate for the ſame in like manner as the other children. 
And ſo it ſeems that coherreſſes ſhall bring together into 
hotchpot, ſuch advancement (not being lands) as they ſhall 
reſpectively have received from their father, before they ſhall 
be entitled to recover their ſeveral diſtributive ſhares, agree- 
able to the general purport of the act; which is evidently to 
promote an equality as much as may bes, 


TH1s word hotchpot is generally underſtood to ſignify mix- 
ing and blending together, and conveys much the ſame idea 
as the words collatio bonorum ®, which in the civil law is an- 
ſwerable to the word hotchpot, and ſignifies, that if a child 
advanced by the father, doth, after his father's deceaſe, chal - 
lenge a child's part with the reſt, he muſt caſt in all that he 
had formerly received, and then take out an equal ſhare with 
the others |, 


In reſpe& to borough-engliſh lands, which by cuſtom 
deſcend to the youngeſt fon, as we ſhall again ſee in the en- 
ſuing chapter * ; it became a point upon the ſtatute of diſtri. 
bution, whether the youngeſt ſon (to whom the land de- 
ſcended by the cuſtom of borough-engliſh) ſhould abate for 
theſe lands, or ſhould be conſidered as an heir at law, who 
by the ſtatute is to have a diſtributive ſhare, without any al- 


f Black, Com. 2 V. 515. 516.— If formance than ſatisſaction of the cove - 
the inteſtate huſband covenanted to nant. 1 P. Will. 324. Note 1, 4 edit. 
leave his wife a certain ſam, and ber k 4 Burn's Eccleſ. Law, 332. 
Qftributive ſhare comes to above that h Black. Com. 2 V. 190, 
lum, the latter is a ſatisfaQtionz and 1 Jac. DiR, tit, Hotchpot, 10 edit. 
£143 hath been conſidered rather a per- K Pag. 100, 
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lowance for lands by deſcent. And it was ruled by Sir Joſeph 
Jekyll, maſter of the rolls, that he ſhould allow for theſe lands“. 4 
Yet where a man was poſſeſſed of a perſonal eſtate, and ſeiſed 
of a copyhold in fee, which was in the nature of borough- 
engliſh, and the queſtion was, whether the youngeſt fon, upon 
whom the copyhold deſcended, ſhould have an equal ſhare 
with the other children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copyhold would make 
his portion equal to that of the other children. By lord 
chancellor Talbot: The heir at law is the eldeſt ſon, and 
not the heir in borough-engliſh; and the exception in the 
ſtatute extends only to the eldeſt ſon, Yet nevertheleſs the 
youngeſt ſon, who is heir in borough-engliſh, ſhall not bring 
the borough-engliſh eſtate into hotchpot ; there being no law 
to oblige him to do this, but only this ſtatute, and there are 
no words in the ſtatute that require it: for the ſtatute 
ſpeaketh only of ſuch eſtate as a child hath by ſettlement, or 0 

by advancement of the inteſtate in his lifetime. And it was 
decreed, that the youngeſt ſon ſhould have an equal ſhare with 
the other children, without regard to the value of the borough- 
engliſh eſtate. And the former caſe coming after this before 
the lord chancellor Talbot, he reverſed the decree of the ma- 
ſter of the rolls, and decreed agreeable to this latter caſe “. 


Ix reſpe& to what ſhall be an advancement, ſo as to come 
within the meaning of the ſtatute, we may obſerve, it hath 
been determined, that ſmall inconſiderable ſums, occaſion- 
ally given to a child, cannot be deemed an advancement or 
part thereof, Thus maintenance money, or allowance 
made by the father to his ſon at the univerſity, or in travelling 
or the like, is not to be taken as any part of his advance- 
ment, this being only his education; and it would create 
charge and uncertainty to enquire minutely into ſuch mat- 
ters. So, putting out a child apprentice, is no part of his 
advancement ; for it is only procuring the maſter to keep 
him for ſeven years inſtead of the parent. But the father's 
buying an office for the ſon, though but at will, as a gentle- 


\ 
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man penſioner's place, or a commiſſion in the army, theſe 
are advancements pro tanto, that is, for ſo much ", And 
a proviſion made by a marriage ſettlement, although it is in 
the nature of a purchaſe ®, is ſuch an advancement as that 
a child claiming a diſtributive ſhare, ſhall firſt bring the ſaid 
advancement into hotchpot. As where the father, on his 
ſon's marriage, covenanted, in caſe of a ſecond marriage, to 
pay the firſt ſon by the firſt wife 50ol., There was a ſon, and 
feveral other children of the firſt marriage. The father of 
theſe children died inteſtate; and by the court it was agreed, 
that the heir muſt bring the 5ool. into hotchpot, although 
in nature of a purchaſer under a marriage ſettlementꝰ . So 
where a man on his marriage entered into articles, in conſi- 
deration of the marriage, and of 4oool. portion, to ſettle an 
eſtate to raiſe portions for daughters, in caſe there were no 
ſons; that is to ſay, if but one daughter the ſum of 50cool. if 
two or more then the ſum of 6000]. equally amongſt them, 
to be paid at their reſpective ages of 18 years, or days of mar- 
riage, which ſhould firſt happen; and Sol. a year maintenance 
in the mean time to each daughter. The marriage took ef- 
fect; and they had iflue one daughter only, and no fon. Then 
the wife dies, Afterwards the man marries a ſecond wife, 
and had by her a ſon and a daughter, and died inteſtate, 
leaving a perſonal eſtate to the amount of 20,cool. The 
daughter by his firſt wife, at that time, was about 12 years 
of age; and ſometime after married one Mr. Edwards; and 
they brought their bill, to have an account of the perſonal 
eſtate of the wife's father, and their diſtributive ſhare thereof, 
And the only queſtion was, whether the 5o0ool. ſhould not 
be looked upon to be ſo far an advancement of the plaintiff, 
the wife of Mr. Edwards, that if ſhe would have any farther 
ſhare of her father's perſonal eſtate, they muſt bring this 
50ool. into hotchpot. And the court conſiſting of King 
lord chancellor, aſſiſted by Raymond chief juſtice, and the 
maſter of the rolls, and Price and Forteſcue juſtices, were all 
clear of opinion, that this was an advancement by the father 
in his lifetime, within the meaning of the ſtatute, though 
contingent and future; ſo that ſhe could not have that and 
her diſtributive ſhare likewiſe. And accordingly the decree 
was pronounced 1, 


n 3 P. Will. 317, and not as heir at law, this is a pur- 
Purchaſe means any me hod of ac- chaſe, 2 Lill. Abr. 497. 
quiring an eſtate otherwiſe than by de- p 2 Vern. 638. 
ſcent, Black, Com. 1 V. 214. And q Caſe of Edwards and Freeman, 
wherea perſon takes any thing from an 1 Abr, Eq. Caf. 249. 
anceſtor or others by deed, will, or gift, 
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Ir the father ſettles a rent out of his lands upon a younger 
child, this is an advancement ; ſo likewiſe if he by deed ſet- 
tles an annuity upon a child, to commence after his death, this 
is an advancement for ſo much: and by the ſame reaſon, a 
reverſion ſettled on a child as it may be valued, is an advance- 
ment alſo", And if a child who has received any advance- 
ment from his father, ſhall die in his father's lifetime, leaving 
children ; ſuch children ſhall not be admitted to their father's 
diſtributive ſhare, without bringing their father's advance- 
ment into hotchpot ; as where a father had ſeveral children, 
and in his lifetime advanced one of them. The child, thus 
advanced in part, died in his father's lifetime, leaving iſſue. 
Afterwards the father died inteſtate, poſſeſſed of a conſider- 
able perſonal eſtate, It was ruled, that the iſſue of the dead 


child muſt bring into hotchpot what their father received in | 


part of advancement, as he, if living, muſt have done; as 
that the iſſue ſtands in the place and ſtead of the father, claims 
under him, and cannot be in a better condition than the fa- 
ther, if living, would have been, and had claimed his diſtri- 
butive ſhare *. _——A child, partly advanced, ſhall bring in 
his advancement only amongſt the other children ; ſo that the 
wife ſhall have no advantage of it.. It is ſaid that what- 
ever a child receives out of the mother's eſtate ſhall not be 
brought into hotchpot. As in the caſe of Holt and Frederick, 
2 Peere Williams, 356. Martha Frederick, who married one 
Holt and ſurvived him, had three children, two ſons and a 
daughter, and having out of her own eſtate, given 1000, 
to her daughter in marriage, died inteſtate, leaving thoſe 
three children; and the queſtion was, whether the daughter 
who had received this 1000]. from her mother, ought to 
bring it into hotchpot, before ſhe ſhould receive any further 
ſhare of her mother's perſonal eſtate, The lord chancellor 
King ſaid, it weighed with him, that the act of diſtribution 
was grounded upon the cuſtom of Landon, which never 
affected a widow's perſonal eſtate; and that the act ſeems to 
include thoſe within the clauſe of hotchpot, who are capable 
of having a wife as well as children, which muſt be huſbands 
only, And ſo in this caſe (without much debate) his lord- 
{hip ruled, that the daughter ſhould not bring the 10001, 
which ſhe had received in her mother's lifetime, into hotchpot. 


By what has been ſaid, it may be perceived, that, where 
the inteſtate leaves a widow and children, or the repreſenta» 
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tives of children, one third of his perſonal eſtate ſhall go to 
his widow, and the reſidue to his children ; or if dead, to their 
repreſentatives, that is, their lineal deſcendants, ſuch of the 
children, or the repreſentatives of ſuch of them, as have been 
advanced as aforeſaid, firſt bringing ſuch advancement into 
hotchpot, in caſe they chooſe to claim their diſtributive 
ſhare ; and of ſuch advancement, when the ſame ſhall be fo 
brought into hotchpot, the widow ſhall have no advantage. 
Now we may conſider how the reſidue of the inteſtate's eſtate 
is to go to his children, or if dead to their repreſentatives, 
that is, their lineal deſcendants. And here we may ob- 
ſerve, the doctrine and limits of repreſentation, as laid down 
in the ſtatute of diſtributions, ſeem to have been prin- 
cipally borrowed from the civil law; whereb+ it will ſome- 
times happen that perſonal eſtates are divided per capita, as 
when every claimant claims in his own right; and ſometimes 
per ſtirpes, as when the claimants claim by repreſentation, or 
in the right of another. They are divided per capita to every 
one an equal ſhare, when all the claimants claim, in their own 
rights, as in equal degree of kindred, and not by repreſenta- 
tion in the right of another perſon", That this may be 
rightly underſtood, let us firſt ſuppoſe that neither of the in- 
teſtate's children hath died leaving children. 2. That the 
inteſtate's children are all dead ; whether they were two, or 
three, or more; each of them having left children ; as it may 
be, one of them two, another three, or more. 3. That ſome 
of the inteſtate's children are living, and ſome dead ; and 
that thoſe who are dead have each left children. 

As to the firſt ſuppoſition, it is ſufficiently clear, that if 
neither of the inteſtate's children hath died leaving children, 
the reſidue as aforeſaid, or the remaining two-thirds, after 
the wife has had her third, ſhall be equally divided between 
all the children of the inteſtate; as in this caſe they all claim 
in their own right: and where a man marries a woman, and 
hath iſſue by her, as it may be, ſons and daughters, and the wife 
eying, he marries another woman, by whom he hath alſo ſons 
and daughters: now theſe, though they are called brothers 
and ſiſters, are but brothers and ſiſters of the half-blood ; be- 


u Black, Com. 2 V. 515. 
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cauſe they had not both but one father and mother“: yet be- 
tween theſe no diſtinction is, or (as I conceive) ever was made; 
but in reſpect to collaterals *, who may take where there are 
no lineal deſcendants ; there are ſeveral precedents of judg- 
ments given ſince the ſtatute, allowing the half-blood to have 
but an half fhare: but now theſe are upon the ſame footing 
with the whole blood, in reſpect to what they are entitled to 
in the diſtribution of perſonal eſtate “. Yet, in reſpect to real 
eſtate, the whole blood is always preferred, and the half blood 
is no blood inheritable by deſcent, as we ſhall ſee in the en- 
ſuing chapter * Where a father leaves behind him one or 
more children, and his widow ſhall happen to be with child, 


the child in the mother's womb will be reckoned among the | 


children of the deceaſed; and if the other children ſhould 
procced to a partition of the eſtate, it will be neceſſary to lay 
aſide one ſhare for the child that is to be born, and to name a 
curator to it, who may take care of its intereſt *®, But this 
proviſion is rendered more effectual by the ſtatute; which, 
as we have ſcen“, requires that no diſtribution ſhall be 
made till after the expiration of one year from the inteſtate's 
dcath, within which time the child will be born, 

As to the ſecond ſuppolition, as that the inteſtate's children 
are all dead, whether they were two, or three, or more, each 
of them having left children, as it may be one of them two, 
another three, or more; in this caſe, where there be only 
grandchildren, their fathers or mothers reſpectively having 
died in the lifetime of their grandfather, the grandchildren 


take in their own right, and not by repreſentation of their 


father or mother deceaſed; and the courts, where diſtribu- 
tions are cognizable, will order an equal diſtribution to be 
made. And thus it would be, if there were only great- 
grandchildren of the inteſtate, both his children and grand- 
children having all died before him, 

As to the third ſuppoſition, as that ſome of the inteſtate's 
children are living and ſome dead, and thoſe that are dead 
have left children; in this caſe, the grandchildren take by 


w Terms de Ley, a 1 Strah, Dom, 624. 

* Who theſe are, ſee pag. 77. b Pag. 64. 

Y 4 Burn's Eccleſ. Law, 357. e 4 Burn's Eceleſ. Law, 347. 
Sz Pag. 91. 
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repreſentation, and not in their own right, and the iſſue of each 
deceaſed child ſtand in the place and ſtead of their deceaſed 
parent. As ſuppoſe the inteſtate to have had three children, 
A, B, and C, and one of theſe children to be dead, as it 
may be A, leaving three children, and another dead, as it 
may be B, leaving two; then the diſtribution muſt be 
one third to A's three children, another third to B's two 
children, and the remaining third to C, the ſurviving child. 
But if C had alſo died, and left no iſſue, then A's and 
B's five children, being all in equal degree of kindred, 
would take in their own right, each of them an equal ſhare, 
in like manner as is juſt before mentioned under the ſecond 


ſuppoſition, 


By this we may perceive in what manner the inte{tate's 
perſonal eſtate is to be diſtributed, where he has left a wife 
and children, or repreſentatives of children, But before we 
conclude this, and proceed to another part of the ſtatute of 
diſtributions, it may be proper to oblerve, that if the in- 
teſtate leaves but one child, or the repreſentative, that is, 
the lineal deſcendant of one child, ſuch one child, or the 
repreſentative of ſuch, will be entitled to the ſame ſhare in 
the diſtribution, as if there were more than one ; for where 
there is only one perſon that can take, the flatute veſts the 
right in that perſon . And although by the ſtatute, no dif- 
tribution is to be made within an year; yet the right of the 
diſtributive ſhare veſts immediately on the inteſtate's 
death, As where a perſon, intitled to a diſtributive ſhare 
of an inteſtate's eſtate, died within a year after the in- 
teſtate, it was decreed that the ſhare of the deceaſed perſon 
was an intereſt veſted and tranſmiſſable to his executors or 
adminiſtrators; for in this ſenſe the ſtatute makes a will for 
the inteſtate, and it is as if a legacy was bequeathed payable 
- ue hence, which would plainly be an intereſt veſted pre- 

ently ©, T 


By the ſtatute 22 & 23 Car. II. c. 10. ſect. 6. In caſe 
there be no children, nor any legal repreſentatives of them, 
then one moiety of the inteſtate's eſtate is to be allotted to 
the wife of the inteſtate; and the reſidue to be diſtributed 
to every the next of kincred of the inteſtate, who are in equal 
degree, and thoſe who legally repreſent them. 


4 2 P. Will, 50. e 3P, Will. 43. 
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By ſect. 7. No repreſentation is to be admitted among col. Wl th 
Jaterals after brothers and ſiſters children . And in caſe b. 
there be no wife, then all the ſaid eſtate is to be diſtributed to ; af 
and amongſt the children. And in caſe there be no child, if 
then to the next of kindred in equal degree of or unto the in- 
teſtate, and their legal repreſentatives, as aforeſaid. ef! 
. R —_ {} 
HENCE we may perceive, that where the inteſtate leaves no 2 * 
J 


child, or any legal repreſentative of a child, that is, lineal de- 
ſcendant, there the wife has a moiety, or one-half of his perſonal 
eſtate; and if there be no wife, then all the eſtate is to be diſtri- 
buted amongſt the children; and if there be no child, then 
amongſt the next of kindred in equal degree of or unto the in- 
teſtate. But if there be a child, or repreſentative, that is, lineal 
deſcendant, then the next of kindred will be totally excluded. 
For if a perſon dies inteſtate, leaving a deſcendant of either 
ſex, or of whatſoever degree, ſuch deſcendant is to be pre- 
ferred to all aſcendants and collaterals; and herein agree 
the civil, canon, common, and ſtatute laws 5. So if there be 
children, or repreſentatives of children, and no wife, we muſt 
obſerve what has been before ſaid reſpecting children that have 
been advanced, bringing ſuch advancement into hotchpot ; 
and then how the eſtate is to go to the inteſtate's children, 
or if dead, to their repreſentatives ; as here diſtribution muſt 
be made of the whole perſonal eſtate, in the ſame manner as 
where there is a wife, diſtribution muſt be made of two-thirds". 


Tus having proceeded, as far as relates to the inteſtate's 
widow and children, before we enter any farther into the ſta- 
tute of diſtribution, we may take notice of the ſtatute of 
1 Jac. II. c. 17. whereby it is enacted, that if after the death 
of a father, any of his children ſhall die inteſtate, without 
wife or children, in the lifetime of the mother ; every brother 
and ſiſter, and the repreſentatives of them, ſhall have an equal 
ſhare with her. Before this ſtatute, if a child had died inteſtate, 
without a wife, child or father, the mother would have been in- 
titled to the whole perſonal eſtate! ; as the father ſurviving is at 
this day * : and the reaſon of making this ſtatute was, becauſe 
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the mother might marry and carry away all to another huſ- 
band l. Upon this ſtatute it has been determined, that where, 
after the death of the father, the ſon died inteſtate without 
iſſue; but leaving a wife, a mother, three brothers, a ſiſter, 
and two nieces, the children of a deceaſed brother; that 
this is within the ſtatute, and that the inteſtate's wite 
ſhall have but one moiety; and as to the other moiety, 
the inteſtate's brothers and ſiſters, and the two nieces, 
ſhall come in for an equal ſhare with the mother ®, But 
if there be no brother or ſiſter, or repreſentative of brother 
or ſiſter, then it is out of the ſtatute, and the mother 
ſhall have the whole, as ſhe had before the making of it ®. 
Hence it is obvious, that if a child dies without iſſue, then 
comes in the father; if the father be dead, then come in the 
mother, brothers, and ſiſters ; but, if there be no brother or ſiſter, 
or repreſentative of a brother or ſiſter, which muſt be a child 
or children (as has been determined upon the conſtruction of 
the ſtatute of Car, II. , and it is the ſame in reſpec of this 
ſtatute of Jac. II. ); then the mother takes the whole, or the 
half where there is a wife, and the whole where there is nv 
wife: as the father always doth if living, and that in exclu- 
ſion of the inteſtate's brothers and ſiſters, and their children. 
——A brother or ſiſter of the half blood ſhall have an equal 
ſhare with thoſe of the whole blood 3. And upon the conſtrue- 
tion of the ſtatute of Car. II. it has been determined that a 
$2fthumous brother or ſiſter, or brother or ſiſter born after the 
father's death, ſhall ſhare equally with the other brothers and 
ſiſters”, But upon the conſtruction of this ſtatute of Jac, II. 
it was a queſtion whether a po/thumous ſiſter was entitled to a 
ſhare of her brother's perſonal eſtate equally with her mo- 
ther ? and after many arguments had thereon, lord chancellor 
Hardwick decreed for the poſthumous ſiſter *, 


1 1 Salk. 261. q Com. Dig. Adminiſtration (H). 

m 2 P. Will. 344. r Caſe of Burnet and Man, Ver. 
n 4 Burn's Eccleſ. Law, 362, 156, 

o See pag. 75. s Caſe cf Wallis and Hodſon, 
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Ix reſpe& to how diſtribution is to be made, between the 
inteftate's mother, brothers, and ſiſters, we may obſerve that, 
each of theſe ſhare alike; as where a man died inteſtate, and 
without iſſue, leaving a wife and ſeveral brothers and ſiſters, 
and his mother living, the wife, under the ſtatute of Car. 11. 
takes a moiety; and a queſtion ariſing upon the ſtatute of 
Jac. II. how the other moiety ſhould be diſtributed, whether 
the mother ſhould have the whole, or only a diftributive 
ſhare with the brothers and ſiſters ; a bill was brought, in 
order to have the opinion of the court. Upon a hearing, the 
lord chancellor King was clearly of opinion, and decreed, 
that the mother ſhould have no more than a ſhare of the other 
moiety, with the brothers and ſiſters of the inteſtate ; for 
the intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame 
ftate and condition with theſe collaterals ; ſo that whenever 
ſhe is intitled, they ſhall have an equal ſhare with her!. 
But where a man died inteſtate, leaving a wife, and a 
mother living, and children of a brother deceaſed ; theſe 
children, as repreſentatives of their father, bringing a bill to 
have one half of the moiety of the inteſtate's eſtate, the 
wife being intitled to the other moiety, and the mother (as 
they inſiſted) to have only an equal ſhare with them ; lord 
chancellor Hardwicke ordered the reſidue of the inteſtate's 
eſtate, after ſatisfaction of debts, to be divided into four 
equal parts; two fourth parts thereof to go to the widow, 
one-fourth to the mother, and one-fourth to the brother's 
children *. If a brother or ſiſter is living, and alſo children 
of a deceaſed brother or ſiſter, ſuch children will take per 


fiirpes as hereafter mentioned (p. 81.) 


Having proceeded thus far with the ſtatute of 1 Jac. 
II. we may now return to that part of the ſtatute of 
diſtributions that relates to collaterals, and the inteſtate's 
next of kindred in equa] degree, ſo proceed gradually 
from the neareſt to the moſt diſtant relations ; and here 
we may firſt take notice of what is ſaid relative to 
collaterals, and then, of what is ſaid relative to the 
inteſtate's next of kindred, in equal degree. As to col- 
lateralis the ſtatute ſays, There is no repreſentation 


t Caſe of Keilway and Keilway, u Caſe of Stanley and Stanley, May 


T. 12 Geo, II. Str. 710. 14, 1739. 1 Atk, 458. 5 
7 admitted 


21 
* 
1 

＋ 
4 
A 
200 
3 


RIS FFT: TG. I SERIE 


PR ö = F #37 F WF » WW Wn 


2 lit... ai. as. 


* 
3 
N 
+ 
; 
1 
2 
* 
I 
: 


* * N 


bo dies without WILL or TESTAURNT. 77 


admitted among collaterals after brothers and ſiſters 
children.“ Upon thefe words of the ſtatute, where the 
queſtion was, whether theſe words were intended of bro- 
thers and ſiſters to the inteſtate, or whether, when diſ- 
tribution falls out amongſt brothers and ſiſters, though 
remote relations to the inteſtate, repreſentation ſhould 
be admitted amongſt them? it was held, that repreſentation 
ſhould only be between the brothers and ſiſters to the in- 
teſtate “. And this repreſentation amongſt brothers and 
ſiſters does not extend to their grandchildren. For where 
the perſons claiming diſſribution were a deceaſed brother's 
daughter, and the grandchildren of another deceaſed brother; 
it was held that the deceaſed brother's daughter only was in- 
titled; and that a deceaſed brother's or ſiſter's grandchil- 
dren ſhould not come in with a deceaſed brother's or fiſter's 
children*. And as to repreſentation among other relations : 
where a man died without wife or child, brother or fiſter, 
and his next of kin were an uncle by his mother's fide, and 
a deceaſed aunt's child ; upon a demurrer, the court of chan- 
cery allowed the uncle to have the whole, and the deceaſed 
aunt's child nothing“; and though this may ſeem hard, yet, 
as the lord chancellor ſaid in this caſe, fo is the law. | 


As to the part of the ſtatute where it is ſaid, The next 
of kindred in equal degree of or unto the inteſtate, and their 
legal repreſentatives ;*”” by what has been juſt mentioned it 
may be perceived, that theſe words, “ their legal repre- 


ſentatives,“ are wholly confined to the inteſtate's brothers 


and ſiſters, and that no repreſentation is admitted among 
collaterals after brother's and fiſter's children; by which the 
number of perſons intitled are leſs than they otherwiſe would 
be. We may now conſider who are thoſe next of kindred in 
equal degree of or unto the inteſtate, that may be intitled 
to his eſtate? and here we may obſerve that, kindred are 
diſtinguiſhed either by the right line or by the collateral. The 
right line is of parents and children, computing by aſcend- 
ants and deſcendants ; the collateral line is between brothers 
and ſiſters, and the reſt of the kindred, among themſelves. 
Thoſe of the right line are reckoned upwards as parents, 
or downwards as children; thoſe of the collateral line 
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are reckoned ex tranſverſo, or ſide- ways, as brothers and ſiſ. 
ters, uncles and auats, and ſuch as are born from them. 
Amongſt thoſe there are different degrees of kindred, which 
are differently reckoned by the civil and canon laws, yet in the 
aſcending and deſcending lines, the degrees are the ſame by 
both laws; but in the collateral line they differ. And for 
the diſtribution of perſonal eſtate, thoſe degrees of kindred are 
reckoned according to the computation of the civil law ; and 
not of the canon law, which the law of England adopts in the 
deſcent of real eſtates*, In the deſcending line, the ſon ĩs in 
the firſt degree, the grandſon in the ſecond, and the great 
grandſon in the third. In the aſcending line, the father is in 
the firſt degree, the grandfather in the ſecond, and the great 
grandfather in the third. In the collateral line, as reckoned 
according to the computation of the civil law, we aſcend 
firſt to the father, which is one degree; from him to the com- 
mon anceſtor, the grandfather, which is the ſecond degree 
from the grandfather we deſcend to the uncle, which is the 
third degree; and from the uncle to the couſin-german, or 
uncle's child, which is the fourth degree. So again we aſcend 
to the father, which is one degree; from the father we deſcend 
to the brother, which is the ſecond degree ; from the brother 
to the nephew, which is the third degree ; and from the ne- 
phew to the ſon of the nephew, which is the fourth degree“. 


How ſome of thoſe degrees of kindred will be intitled to 
the inteſtate's perſonal eſtate, will be ſeen by the following 
adjudged caſes ; which, after being related, ſome obſervations 
will be made concerning the perſons who will be intitled to 
ſuch perſonal eſtate, purſuant to the ſtatutes of 22 & 23 Car. 
II. and 1 Jac. II. and thereby we may have a brief and com- 
prehenſive view of them. : 


Iv many caſes where it hath happened, that the next of 
kindred to the inteſtate were a grandfather and a brother, 


ſuits have been commenced to determine their right; but 
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now this point ſeems to be fully determined, in conſequence 
of three determinations, the firſt of which was in the caſe of 
Pool and Wilhaw, T. 1708. The ſecond in the caſe of 
Nerbury and Vicars, before Forteſcue, maſter of the rolls, 
M. 1749; and the third was delivered by lord chancellor 
Hardwick, in the caſe of Evelyn and Evelyn, H. 1754, and 
determined in favour of the brother, in excluſion of the 
grandfather, In delivering the determination of the court in 
this caſe. By lord chancellor Hardwick : this caſe is between 
the grandfather and brother of the deceaſed. It is infiſted on 
behalf of the grandfather, that he is in equal degree of con- 
ſanguinity with the brother of the deceaſed, and intitled to 
an equal ſhare of his eſtate, under the ſtatute of diſtribution. 
The ſtatute ſays, that the ordinary (in caſe there ſhall be no 
wife, children, or childrens children) ſhall make a juſt and 
equal diſtribution among the next of kindred to the dead 
perſon, in equal degree, or legally repreſenting their ſtocks, 
pro ſui cuique jure, according to the laws in ſuch caſes, 
and the rules and limitations hereafter ſet down.” Which 
limitation is only a particular ſpecification, in what caſes re- 
preſentation ſhall be allowed; and there is nothing more 
expreſſed in the ſtatute, than that the eſtate ſhall be diſ- 
tributed equally to every the next of kin to the in- 
teſtate, who are in equal degree. — This point has been 
already twice determined in courts of equity. Firſt in the 
caſe of Pool and Wilhaw, and afterwards in the caſe of 
Norbury and Vicars. But it has been inſiſted on for the 
grandfather, that both theſe decrees are erroneous, Not- 
withſtanding I ſhall adhere to the determination of the caſe 
of Pool and Wilfhaw, I have ſeen the lord chief baron 
Ward's and Mr. baron Price's reports of this caſe; and allo 
that of Mr. Dodd (afterwards chief baron). The laſt of 
which, though but ſhort, is the cleareſt of the three. It was a 
bill brought by the grandmother, for a ſhare of her grand- 
ſon's eſtate, equally with his brother. And it was inſiſted on 
for her, that ſhe was in equal degree of conſanguinity, and 
equally intitled ; but the reporter ſays, . All the court con- 
* trary, and there has been no ſuch uſage ſince the making 
* of the ſtatute,” And I know of none ſince; though it is 
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83 years ſince that ſtatute was made, The ſubſequent de- 
cree at the rolls was conformable to this; and therefore ! 
hall not attempt to overthrow theſe determinations. And 
- after a full diſcuſſion of the ſubject, the lord chancellor con- 
cludes, by ſaying, that ſince not only the reaſons are on this 
fide the queſtion, but the determinations have been that way, 
and to overthrow them would tend to introduce incon- 
veniencies, as it might diſturb diſtributions already made, 
which is an argument of the greateſt weight in the law, I ſhall 
determine this point in favour of the brother, to the exclu- 
ſion of the grandfather d. 

WHERE the inteſtate leaves a grandmother and an aunt, 
the grandmother will be intitled in excluſion of the aunt ; 


and as to this, lord chief juſtice Holt ſaid, that as by the com- 


mon Jaw father and mother were nearer than brother and 
ſiſter, ſo grandfather and grandmother are nearer than 
uncle and aunt. And the grandmother is the root of the 
kindred, whereas the aunt is only a branche. So in a cauſe 
in the court of chancery, it was clearly agreed, that if one dies 
inteſtate, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the perſonal eſtate, in excluſion of 
the uncles and aunts f. — Where the next of kindred to the in- 
teſtate were a grandfather by the father's ſide, and a grand- 
mother by the mother's, 1t was decreed, that they ſhall take 
in equal moieties, as being in equal degree ; for though the 
grandfather by the father's ſide may in ſome reſpects be more 
worthy of blood, yet in this reſpect dignity of blood is not 
material*; though it is in reſpect of the deſcent of lands, as 
we ſhall ſee in the enſuing chapter *,—Where the inteſtate 
left two aunts, and a nephew, and a niece, children of a de- 
ceaſed brother, lord chancellor Hardwick ordered the ſurplus 
to be divided into four parts equally amongſt them, they be- 
ing all in equal degree, and therefore the children do not take 
by repreſentation, but in their own right; but if the father of 
the nieces had been living, he would have taken the whole. 


d 4 Burn's Eceleſ. Law. 351. E 1 P. Will. 53. 
e Caſe of Blackborough and Davis, h Pag. 87. 
1 Salk. 38. 351, 12 Mod. 623. 1. i Caſe of Durand and Preſiwood, 
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le. HERE, as was propoſed, we may obſerve, who thoſe 
Y! perſons are that will be entitled to the inteſtate's perſonal 
af eſtate, purſuant to the ſtatutes of the 22 & 23 Car. II. 


and 1 Jac. II. As in the firſt inſtance, where a man dies 
leaving a wife and children; the wife has a third, the 
children and the repreſentatives of deceaſed children the 
other two thirds*. 2. If there be no wife, the children, 
and repreſentatives of deceaſed children, have the whole ; and 
that in excluſion of all aſcendants and collaterals whatever l. 

In caſe there be no child, or repreſentative of any child, 
that is, lineal deſcendant ; then the wife has always one half, 
whoever has the other half®, 4. If there be no wife nor 
lineal deſcendant, then the inteſtate's father, if living, 
has the whole". 5. If the father be dead, then the in- 
teftate's mother, brothers and ſiſters, and the children of 
the deceaſed brothers and ſiſters (if any), have the whole *. 
6. If there be no brother or ſiſter of the inteſtate, or child 
of a brother or ſiſter, then the mother has the whole ?. 
7. Where the deceaſed leaveth neither wife nor child, nor 
repreſentative of ſuch child, nor father, nor mather ; but 
leaves brothers and ſiſters, and children of other brothers 
and ſiſters deceaſed ; the brothers and ſiſters, and the chil- 
dren of the brothers and ſiſters deceaſed, have the whole, 
and the children of the brothers and ſiſters deceaſed take 
per /lirpes, and not per capita; for the children of the de- 
ceaſed, being not equal in degree with their uncles and 
aunts, do take in this caſe, not in their own rights, but 
by way of repreſentation of their parents deceaſed. As if 
there had been three brothers of the deceaſed, A, B, and 
C; and A had died, leaving three children, and B leaving 
two; the diſtribution mult be one third to A's three chil- 
dren, another third to B's two children, and the remaining 
third to C the ſurviving brother. But if the three brothers 
had all been living, then the inteſtate's eſtate muſt have 
been divided into three equal portions, and diftributed per ca- 
pita, one to each, as has been ſaid concerning the inteſtate's 
children and grandchildren %.—— Where all the. brothers 
and ſiſters of the inteſtate are dead, ſome having left chil- 
dren, as it may be, ſome a greater, others a leſs number; thoſe 
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children of the brothers and ſiſters deceaſed, take per capita 
each an equal ſhare, as has been obſerved before reſpecting 
the inteſtate's grandchildren”, . If a perſon die inteſtate, 
leaving neither wife nor child, nor repreſentative of ſuch 
child, nor father nor mother, nor brother nor ſiſter, but 
hath a grandfather or grandmother living ; then the grand- 
father or grandmother has the whole perſonal eſtate, in 
excluſion of the inteſtate's uncles and aunts ;, and if there 
be a grandfather on the father's ſide, and a grandmother 
on the mother's fide, the whole is divided between them; 
and ſoit is if there be a grandmother on the father's ſide, and 
a grandfather on the mother's ſide *, - 10. If a perſon die 
inteſtate, leaving neither wife nor child, nor repreſentative 
of ſuch child, nor father nor mother, nor brother nor ſiſter, 
nor grandfather nor grandmother, but leaving uncles and 
aunts, and brother's or ſiſter's children; thoſe: uncles and 
aunts, whether on the father's ſide or mother's, will ſhare 
the inteſtate's whole perſonal eſtate, together with his bro- 


ther's and ſiſter's children *. 


Ir a perſon die inteſtate, leaving none of thoſe relations, 
the general rule by the ſtatute of diſtribution is, that his per- 
ſonal eftate ſhall go to his next of kindred in equal degree; 

and thoſe may be the children of his uncles or aunts, and 
his brothers or ſiſters grandchildren, all of whom being in the 
fourth degree, will ſhare equally alike; and if there, is but 
one” perſon that can take, as being the only perſon who is 
the neareſt of kin, the ſtatute veſts the whole in that per- 
ſon *,—For further diſcovering the degrees of kindred, when 
none of thoſe that have been mentioned are to be found, we 
may obſerve: the following table, which is laid down con- 
formable to what has been before mentioned reſpecting the 
mode in which the different degrees of kindred are to be rec- 
koned. We may likewiſe obſerve, that where there are rela- 
tions, both by the father's ſide and mothei's, in equal degree 
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of kindred, they ſhare equally alike ; for here there is no dif- 
ference (though there is in reſpect of real eſtate, as will be ſeen 
in theenſuing chapter), whether the relations be by the father's 


ſide or by the mother's ; 


but thoſe who are neareſt of kin 


will be preferred, be it by either fide” ; and the half blood 
will be equally entitled with thoſe of the whole blood, 
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IF the inteſtate have no kindred, his real eſtate, which will 
be the ſubject of our enſuing chapter, will eſcheat to the 
King, or to the lord of the manor, or other perſon entitled 
thereto, by virtue of any grant from the Crown ; for. where 
no perſon can claim any property, there the King ſhall be 
entitled by his prerogative. As to perſonal eſtate, concern- 
ing which we have been treating; where a baſtard who has 
no kindred, being, as the law terms him, nullius filius, that is, 
the ſon of no one, or as he is ſometimes termed, filius populi, 
that is, the ſon of the people (or any one elfe that has no 
kindred), dies inteſtate, and without wife or- child, it hath 
formerly been held, that the ordinary might ſeize his goods, 
and diſpoſe of them in pios uſus, or in pious uſes, But the 
uſual courſe now is, for ſome one to procure letters patent, 
or other authority from the King; and then the ordinary of 
courſe grants adminiſtration to ſuch appointee of the Crown*®, 


Hence it may be perceived, that a baſtard is utterly in- 
capable of taking any real eſtate by deſcent, and that he can- 
not be heir to any one; neither can he be entitled to any ſhare 
in the diſtribution of an inteſtate's perſonal eſtate ; when 
born he is capable of taking by deviſe, and the lawful iſſue of 
a baſtard is capable of inheriting or taking by deſcent or 
otherwiſe ſuch eſtate as the patent might die poſſeſſed of, but 
no perſon except his wife or lawful iflue can claim any part 
of his eſtate as Kindred ; for he can have no collateral kin- 
dred.——Baftards are children born out of wedlock, or be- 
fore matrimony ; but if a child be begotten while the parents 
are ſingle, who Afterwards marry, and thereby the child is 
born in lawful wedlock, he is no baſtard 7. And children 
born ſo long after the death of the huſband, that by the uſual 
courſe of geſtation, they could not be begotten by him, are 
baſtards, But this being a'matter of ſome uncertainty, the 
law is not exact as to a few days. So children born dur- 
ing wedlock may in ſome circumſtances be baſtards : as in 
caſe the-huſband be out of the kingdom of England (or, as 
it is commonly phraſed, without the four ſeas) for above nine 
months, ſo'that acceſs to his wife cannot be preſumed, her 
iſſue, during that period, will be baſtards*, But generally 
during the coverture acceſs of the huſband is preſumed, un- 
leſs the contrary be proved d. In caſe of a divorce in the 
ſpiritual court a vincula matrimanii, or from the band of ma- 
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trimony, all the iſſue born during the coverture are baſtards; 
for ſuch an abſolute annulling of the marriage can only take 
lace where ſome cauſe is ſhewn, which made the marriage 


unlawful from the beginning. 


Bes1DEs what has been mentioned concerning baſtards, 
it ſhould be obſeryed, that it muſt be conſanguinity or rela- 
tionſhip by blood, and not affinity, a relationſhip by mar- 
riage, whereby perſons may be entitled as kindred to an 
inteſtate's eſtate; for as to ſuch as have married with any 
of the inteſtate's family or relations who have died before him, 
no advantage can accrue to them by ſuch marriage : for 
example, ſuppoſe A, was to die inteſtate, and the only iſſue he 
ever had were a ſon and a daughter, both of whom had mar- 
ried and died before him, leaving a wife and huſband, who 
ſurvived him; neither this wife nor huſband would have any 
part of A's real or perſonal eſtate, though the iſſue of his ſon 
and daughter, with his wife (if ſuch were living), would have 
the whole; but if none of them were living, the whole per- 
ſonal eſtate would go to his next of kindred in ſuch manner 
as has been ſhewn, and the real eſtate to ſuch as are deſcribed 
in the enſuing chapter. And if A haddied inteſtate without 
wife or child, and his only kindred had been a brother and 
ſiſter, both of whom had married and died before him, leaving 
a wife and huſband, who had ſurvived him; neither this 
wife nor huſband would be entitled to any part of A's eſtate ; 
but in this caſe he would die without kindred, and his real 
eſtate would eſcheat to the King, or lord of the manor, or 
other perſon who might be entitled thereto by virtue of any 
grant from the Crown, and his perſonal eſtate would veſt in 
the King, as we have lately hinted ; and thus it would be in 
reſpect to the huſband of A's mother, and the huſband or 
wife of any one that were his next of kin, and had married 
and died before him. But in caſe his ſon or daughter, bro- 
ther, ſiſter, or mother, or any other who were his next of kin, 
had ſurvived him, and died in ever ſo ſhort a time after, then 
the huſband or wife of him, or ſhe that had ſurvived him, 
might be entitled; that is, the huſband in right of the wife, 
and the wife in reſpect of her huſband ; but neither of them 
as being of kin to A. The right of the diſtributive ſhare 
veſts immediately on the inteſtate's death, as hath been men - 
tioned ©, Although by the ſtatute no diſtribution is to be 
made within a year ; yet the ſhare of the deceaſed perſon is 
an intereſt veſted and tranſmiſſable to his executors or admi- 
niſtrators. | | 
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The Deſcent of real Eflates, or Eſtates of Inbe- 
ritance. How the Law diſpoſer thereof to the 
Heir; the Huſband of a deceaſed Wife, and | 
the Wife of a deceaſed Huſband. 


SECTION THE FIRST. 


now THE LAW DISPOSES or Tye INHERIT- 
ANCE To THE HEIR. 


LL freehold eſtates are called real eſtates, and may be 

of inheritance or not of inheritance, as mentioned 

page 28, The principal freehold eſtates of inheritance are 
fee-ſimple, and fee-tail, There are alſo eſtates of inherit- 
ance, which deſcend according to the cuſtom of gavelkind, 
borough-englith, and the cuſtoms of manors, yet do not all 
come under the legal deſcription of freehold ; with thoſe lat- 
ter, as well as the former, an adminiſtrator, as ſuch, has no 
concern, except it be with the eſtate held pur auter vie (men- 
tioned page 30). To avoid confuſion, thoſe latter eſtates will 
be defined towards the end of this chapter, Fee- ſimple is 
where a man hath lands, tenements, or hereditaments, (the 
latter of which comprehend not only all kinds of ground, as i 
arable or plowed ground, meadows, paſtures, woods, moors, 
marſhes, and all kinds of houſes, edifices, or buildings, which 
are called corporeal hereditaments, but alſo advowſons or 
rights of preſentation to churches, commons, ways, offices, 
dignities, penſions, annuities, and rents, which are called 
incorporeal hereditaments *) ; to hold to him and his heirs for 
ever, generally, abſolutely, and ſimply, without any particu- 
Jar heirs being mentioned, but that being referred to his own 
pleaſure, or the diſpoſition of the law, in caſe he makes no dil- 
ſition thereof himſelf, as he may to whom he thinks ft. 
And hence we may perceive, that this eſtate may conſiſt both 
of corporeal and incorporeal hereditaments, or either, But no 
perſon can be properly ſuch an anceſtor, as that an inherit- iſ 
ance in lands or tenements can be derived from him, unlels 
he hath had actual ſeiſin of ſuch lands, either by his own en- 
try, or by the poſſeſſion of his own or his anceſtor's leſſee for 
years, or by receiving rent from a leſſee of the freehold ; i 
unleſs he hath had what is equivalent to corporal ſeiſin in be- 
reditaments that are incorporeal ; ſuch as the receipt of rent, 
a preſentation to the church in caſe of an advowſon, and the 
like b. And therefore all the caſes which will be hereafter 


2 Mentioned page 24+ , d Black, Com, 2 V. 209. : 
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mentioned (reſpecting deſcent to the heir), are upon the ſup- 
poſition that the deceaſed was the laſt perſon actually ſeiſed 
of the inheritance. For the law requires this notoriety of 
poſſeſſion, as evidence that the anceſtor had that property in 
himſelf which is to be tranſmitted to his heir ©, 


Descexr, or hereditary ſucceſſion, isa title whereby a man, 
on the death of his anceſtor, acquires his eſtate by right of re- 
preſentation, as his heir at law. An heir, therefore, is he upon 
whom the law caſts the eſtate immediately on the death of the 
anceſtor: and an eſtate ſo deſcending to the heir, is in law call- 
ed the inheritance. The doctrine of deſcents, or law of in- 
heritances in fee-ſimple, is a point of the higheſt importance, 
and the principal object of the laws of real property in Eng- 
land. All the rules relating to purchaſes, whereby the legal 
courſe of deſcent is broken and altered, perpetually refer to 
this ſettled law of inheritance, as a datum, or firſt principle 
univerſally known, and upon which their ſubſequent limita- 
tions are to work, Thus a gift in tail, or to a man and the 
heirs of his body, is a limitation that cannot be perfectly un- 
derſtood without a previous knowledge of the law of deſcents 
in ſee- ſimple. It may be perceived, that this is an eſtate con- 
fined in its deſcent, to ſuch heirs only of the donee as have 
ſprung, or ſhall ſpring from his body; but who thoſe heirs 
are, whether all his children both male and female, or the 
male only, and (among the males) whether the eldeſt, young- 
eſt, or other ſon alone, or all the ſons together, ſhall be his 
heir; this is a point, that we muſt reſult back to the ſtanding 
law of deſcents in fee- ſimple to be informed of l. Concern- 
ing fee-tail, more will be ſaid in the two ſubſequent ſections. 
A brief deſcription thereof, ſee p. 115. — In order to obtain 
a right conception of the law of deſcents in fee-ſimple, which 
will now be treated on alone, it will be neceſſary to obſerve 
the following rules : 


THe firſt rule is, that inheritances ſhall lineally deſcend 
to the iſſue of the perſon laſt actually ſeiſed, in infinitum, or for 
ever; but ſhalbnever lineally aſcend. When therefore a per- 
ſon dies ſo ſeiſed, the inheritance firſt goes to his iſſue: as if 
there be A, B, and C, grandfather, father, and ſon; and B 
the father purchaſes land and dies; his ſon C ſhall ſucceed 
him as heir, and not A the grandfather; to whom the land 
ſhall never aſcend, but ſhall rather eſcheat to the lord ©. 


Tur ſecond rule is, that the male iſſue ſhall be admitted 
before the female. Thus fons ſhall be admitted before daugh- 
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ters. As if A hath two ſons, C and D, and two danghters, 
E and F, and dies; firſt C, and (in caſe of his death without 
iſſue) then D, ſhall be admitted to the ſucceſſion in pre- 
ference to both the daughters“. 


THe third rule is, that where there are two or more males 
in equal degree, the eldeſt only ſhall inherit ; but the females 
all together. As if a man hath two ſons, A and B, and two 
daughters, C and D, and dies; A his eldeſt ſon ſhall alone 
ſucceed to his eſtate, in excluſion of B the ſecond ſon and 
both the daughters ; but if both the ſons die without iſſue be- 
fore the father, the daughters C and D ſhall both inherit the 
eftate as co-parceners®, 


Tx fourth rule is, that the lineal deſcendants, in infinitum, 
of any perſon deceaſed, ſhall repreſent their anceſtor ; that is, 
ſhall ſtand in the ſame place as the perſon himſelf would have 
done had he been living. Thus the child, grandchild, or 
great grandchild (either male or female) of the eldeſt ſon, 
SS before the younger ſon, and ſo in infinitum®. And 
thefe repreſentatives ſhall take neither more nor leſs, but juſt 
ſo much as their principals would have done. As if there be 
two lifters, A and B, and A dies leaving fix daughters, and 
then J. S. the father of the two ſiſters dies without other iſſue; 
theſe ſix daughters ſhall take among them exactly the ſame 
as their mother A would have done, had ſhe been living; 
that is, a moiety, or one half of the lands of J. S. in copar- 
cenary : ſo that upon partition made, if the land be divided 
into twelve parts, B the ſurviving ſiſter ſhall have ſix thereof, 
and her fix nieces the daughters of A one apiece, 


THis taking by repreſentation is called ſucceſſion in ſtirpes, 
according to the roots; ſince all the branches inherit the 
ſame ſhare that their root, whom they repreſent, would have 
done. For example, ſuppoſe the next heirs of Titius be 
ſix nieces, three by one ſiſter, two by another, and one by a 
third; his inheritance by the law of England will be di- 
vided into three parts, and diſtributed per ftirpes, thus; one 
third to the three children who repreſent one ſiſter, another 


f Hale's Hiſtory of the Common h Hale, 236, 237. Black, 2 V. 216. 
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third to the two who repreſent the ſecond, and the remain- 
ing third to the one child, who is the ſole repreſentative of 
her mother *, This mode of repreſentation is a neceſſary 
conſequence of the double preference given by our law, firſt 
to the male iſſue, and next to the firſt born among the males l. 
The iſſue of the eldeſt ſon excludes all other pretenders, as 
the ſon himſelf (if living) would have done; but the iſſue 
of two daughters divide the inheritance between them, pro- 
vided their mothers, if living, would have done the ſame *. 
Among theſe ſeveral iſſues, or repreſentatives of the re- 
ſpective roots, the ſame preference to males, and the ſame 
right of primogeniture, or firſt birth obtain, as would have 
obtained at firſt among the roots themſelves, the ſons or 
daughters of the deceaſed. As if a man hath two ſons, A 
and B, and A dies, leaving two ſons, and then the grand- 
father dies; now the eldeſt ſon of A ſhall ſucceed to the 
whole of his grandfather's eſtate: and if A had left only two 
daughters, they ſhould have ſucceeded alſo to equal moieties, 
or halves of the whole, in excluſion of B and his iſſue. But 
if a man hath only three daughters, C, D, and E; and C 
dies leaving two ſons, D leaving two daughters, and E 
leaving a daughter and a ſon, who is younger than his ſiſter: 
here, when the grandfather dies, the eldeſt fon of C ſhall ſue- 
ceed to one third, in excluſion of the younger; the two 
daughters of D to another third in partnerſhip ; and the fon 
of E to the remaining third, in excluſton of his eldeſt ſiſter. 
And the ſame right of reprefentation, guided and reftrained 
by the ſame rules of deſcent, prevails downward in in- 
finitum b. 


Tux fifth rule is, that on failure of lineal defcendants, or 
iſſue of the perſon laſt ſeiſed, the inheritance ſhall deſcend to 
the blood of the firſt purehaſor, ſubject to the three preced- 
ing rules. Thus, if G. S. purchaſes land, and it deſcends to 
J his fon, and ] dies ſeiſed thereof without iſſue, whoever 
ſucceeds to this inheritance muſt be of the blood of G. S. the 
firſt purchaſor of this family*®. The firſt purchaſor is he 
who firſt acquired the eftate to his family, whether the ſame 
was transferred to him by ſale, or by gift, or by any other 
method except only that of deſcent?. This is the principle 


Kk Black. Com. 2 V. 217. n Black. 2 V. 218, 219. 
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upon which the law of collateral inheritances depends; that 
upon failure of iſſue in the laſt proprietor, the eſtate ſhall 
deſcend to the blood of the firſt purchaſor 1; or, that it ſhall 
reſult back to the heirs of the body of that anceſtor, from 
whom it either really has, or is ſuppoſed by fiction of law to 
have originally deſcended. As if A dies without iſſue, his 
eftate ſhall deſcend to C his brother, who is lineally deſcend- 
ed from D his next immediate anceſtor or father. On fai— 
jure of brethren or ſiſters, and their iflue, it ſhall deſcend to 
the uncie of A, the lineal deſcendant of his grandfather, and 
fo on in infinitum ". 


Here we mult obſerve, that the lineal anceſtors, though 
(according to the firſt rule) incapable themſelves of ſueceed- 
ing to the eſtate, becauſe it is ſuppoſed to have already paſſed 
them, are yet the common ſtocks from which the next ſuc. 
ceſſor muſt ſpring. And therefore the father, or other lineal 
anceſtor, is himſelf faid to be the heir, though long fince dead, 
as being repreſented by the perſons of his iflue; who are held 
to ſuccced not in their own rights, as brethren, uncles, &c, 
but in right of repreſentation, as the offspring of the father, 
grandſather, &c. of the deceaſed. But though the common 
anceſtor be thus the root of the inheritance, yet with us it is 
not neceſſary to name him in making out the pedigree or de- 
ſcent. For the deſcent between two brothers is held to be 
an immediate deſcent; and therefore title may be made by 
one brother or his repreſentatives to or through another, 
without mentioning their common father, If G hath two 
ſons J and F, F may claim as heir to J, without naming 
their father G, and fo the ſon of F may claim as couſin and 
heir to M the ſon of J, without naming the grandfather, 973. 
as ſon of F, who was the brother of J, who was the father 
of M. But though the common anceſtors are not named in 
deducing the pedigree, vet the law ſtill reſpects them as the 
fountains of inheritable blood : and therefore, in order to 
aſcertain the collateral heir of J, it is in the firſt place ne- 
ceſſary to recur to his anceſtors in the firſt degree, and if 
they have left any other iſſue beſides J, that iſſue will be his 
heir. On default of ſuch, we muſt aſcend one ſtep higher 
to the anceſtors in the ſecond degree, and then to thoſe in 
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the third and fourth, and ſo upwards in infinitum, till ſome 
anceſtor be found, who have other iſſue deſcending from 
them beſides the deceaſed, in a parallel or collateral line. 


From theſe anceſtors the heir of ] muſt derive his deſcent ; 


and in ſuch derivation the ſame rules muſt be obſerved with 
regard to ſex, primogeniture, and repreſentation, that have 
before bcen laid down with regard to lineal deſcent from the 


perſon of the laſt proprietor *. 


. 

HRE again we muſt obſerve, in reſpect to collateral inhg- 

ritances, that the heir need not be the neareſt kinſman ab- 

ſolutely, but only /#b mods ; that is, he muſt be the neareſt 

kinſman of the whole blood ; for if there be a much nearer 

kinſman of the half blood, a diſtant kinſman of the whole 
blood ſhall be admitted, and the other entirely excluded *, 


A KINSMAN of the whole blood is he that is derived, not 
only from the ſame anceſtor, but from the ſame couple of 
anceſtors. As if the blood of J. S. was compoſed of thoſe 
of G. S. his father, and L. B. his mother, therefore his 
brother F, being deſcended from both the ſame parents, 
hath entirely the ſame blood with J. S. or he is his bro- 
ther of the whole blood. But if after the death of G. 8. 
L. B. the mother marries a ſecond huſband L. G. and hath 
iſſue by him; the blood of this iſſue, being compounded of 
the blood of L. B. (it is true) on the one part, but that of 
L. G. inſtead of G. S. on the other part, it hath therefore only 
half the ſame ingredients with that of J. S. : ſo thathe is only 
his brother of the half blood, and. for that reaſon they ſhall 
never inherit to each other. So alſo, if the father has two ſons, 
A and B, by different venters or wives; now theſe two bre- 
thren are not brethren of the whole blood, and therefore ſhall 
never inherit toeach other, but the eſtate ſhall rather eſcheat to 
the lord ", Nay even if the father dies, and his lands deſcend to 
his eldeſt ſon A, who enters thereon, and dies ſeiſed without 
iſſue, {till B ſhall not be heir to this eſtate, becauſe he is only 
of the half blood to A, the perſon laſt ſeiſed; but, had A 
died without entry, then B might have inherited ; not as 
heir to A his half-brother, but as heir to their common fa- 
ther, who was the perſon laſt actually ſeiſed *. 
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In collateral inheritances the male ſtocks ſhall be prefer. 
red to the female (that is, kindred derived from the blood 
of the male anceſtors ſhall be admitted before thoſe from the 
blood of the female *) unleſs where the lands have, in fact, 
deſcended from a female . Thus the relations on the father's 
ſide are admitted in infinitum, before thoſe on the mother's 
ſide are admitted at all; and the relations of the father's fa- 
ther, before thoſe of the father's mother, and fo on?, Yet 
whenever the lands have notoriouſly deſcended to a man from 
bis mother's ſide, this rule is totally reverſed, and no rela- 
tion of his by his father's ſide, as ſuch, can ever be admit- 
ted to them ; becauſe he cannot poſſibly be of the blood of 
the firſt purchaſor. And ſo, e converſo, if the lands deſcend- 
ed from the father's fide, no relation of the mother, as ſuch, 
ſhall ever inherit. So alſo if they in fact deſcended to J. 8. 
from his father's mother C. K.; here not only the blood of 
L. B. his mother, but alſo of G. S. his father's father, is per- 
petually excluded. And, in like manner, if they be known 
to have deſcended from F. H. the mother of C. K. the line not 
only of L. B. and of G. S. but alſo of L. K. the father of C, is 
excluded. Whereas when the ſide from which they de- 
ſcended is forgotten, or never known (as in the caſe of an 
eſtate newly purchaſed to be holden t feudum antiguum, 
or as a feud of indefinite antiquity ; as all the eſtates held 
in fee-ſimple throughout the kingdom are held ®), the 
Tight-of inheritance runs up all the father's ſide, with a pre- 
ſerence to the male ſtocks in every inſtance ; and if it finds no 
heirs there, it then, and then only, reſorts to the mother's 
fide, leaving no place untried, in order to find heirs that 
may, by poſlibility, be derived from the original purchaſor, 
The greateſt probability of finding ſuch was among thoſe 

deſcended from the male anceſtors ; but upon failure of iſſue 
there, they may poſſibly be found among thoſe derived from 


females . 


From what has been here ſaid, the reader may form an 
idea of the law of deſcents in fee-fimple ; and for a more full 
and petſpicuous view thereof, we ſhall refer to the learned 
authors here cited, eſpecially to the commentaries of judge 
Blackſtone ; where it need not be ſaid this ſubject is amply 


x Hale, H. C. L. 241, Black, Com, Black. 2 V. 236. 
a * V. 234. d id. 222, 

1 Black. 2 V. 234. © Ibid, 236. 
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treated on, as it is well known, by the book being in the 
hands of moſt of the profeſſion of the law, as well as of many 
of the nobility and gentry throughout the kingdom; on which 
account, and for its repute and authenticity, it has hitherto 
been frequently cited inſtead of other authors. 


As to the heir, he is much favoured by the law ; as not 
being liable to pay any ſimple contract debts due from 
the deceaſed, not even if the eſtate was purchaſed with 
the money for which the ſimple contract debts are due 4. 
And in caſe the eſtate is mortgaged, if the deceaſed have 
left enough perſonal eſtate to diſcharge all his debts, the real 
eftate muſt be redeemed for the benefit of the heir. But 
where the deceaſed has not left a ſufficiency of perſonal 
eſtate to diſcharge all his debts, the real eſtate will be liable 
to anſwer thoſe due by bonds and ſpecial contracts, whereby 
he hath bound himſelf and his heirs; and this eſtate de- 
ſcending from the deceaſed anceſtor, who hath thus bound 
himſelf and heirs, will be real aſſets, or affets by deſcent, 
mentioned in a former chapter f. And where the real eſtate is 
given to any perſon. By the ſtatute of the 3 W. & M. c. 14. 
it is enacted, that all wills and teſtaments, limitations, diſpo- 
ſitions, or appointments, of or concerning any manors, meſ- 
ſuages, lands, tenements, or hereditaments ; or of any rent, 
profit, term, or charge, out of the fame, whereof any perſon at 
the time of his deceaſe ſhall be ſeiſed in fee- ſimple, in poſſef- 
ſion, reverſion, or remainder, or hath power to diſpoſe of the 
ſame by his laſt will and teſtament; ſhall be deemed and 
taken to be fraudulent, and abſolutely void and of none effect, 
againſt ſuch perſons, their heirs, ſucceſſors, executors, admi- 
niſtrators, and aſſigns, to whom the deceaſed ſhall, by bonds 
or other ſpecialties, have bound himſelf and his heirs: and 
all ſuch creditors may have and maintain actions of debt 
upon their bonds and ſpecialties, againſt the heir at law of 
the obligor and ſuch deviſee jointly. Yet it is provided, 
that, where there ſhall be any limitation or appointment, 
deviſe or diſpoſition, of or concerning any manors, meſ- 
ſuages, lands, tenements, or hereditaments, for the railing 
or payment of any real or juſt debts; or any portions or 
ſums of money for any child or children of any perſon, other 
than the heir at law, according to any marriage contract or 
agreement in writing, bona fide made before ſuch marriage, 
the ſame ſhall be in full force; and the ſame manors, meſ- 


4 Black. Com. 3 V. 430. may be exempt from going in diſcharge 
Mentioned in page 54. of the real, See page 203 · | 
Page 45,—W herein perſonal eſtate 

ſuages, 
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ſuages, lands, tenements, and hereditaments, ſhall be holden h 
and enjoyed by every ſuch perſon, his heirs, executors, ad- b 
miniſtrators, and afligns, for whom the ſaid limitation, ſ 
appointment, deviſe, or diſpoſition was made, and by his R 
truſtee or truſtees, their heirs, executors, adminiſtrators, and q 
aſſigns, for ſuch eſtate or intereſt as ſhall be limited or ap- 0 


pointed, deviſed or diſpoſed, until ſuch debt or portion ſhall 
be raiſed and paid. And where any heir at law ſhall be liable 
to pay the debt of his anceſtor, in regard of any lands, tene- 
ments, ox hereditaments deſcending to him, and ſhall fell, 
alien, or make over the ſame, before any action brought or 
proceſs ſued out againſt him; it is enacted, that ſuch 
heir at law ſhall be anſwerable for ſuch debt, in an action of 
debt, to the value of the land ſo by him ſold, aliened, or 
made over; in which caſe all creditors ſhall be preferred, as 
in actions againſt executors and adminiſtrators, and ſuch 
execution ſhall be taken out upon any judgment ſo obtained 
againſt ſuch heir, to the value of the ſaid land, as if the ſame 
were his own proper debt ; ſaving that the lands, tenements, 
and hereditaments bona fide aliened before the action brought, 
ſhall not be liable to ſuch execution, 


SECTION THE-SECOND. 


How THE LAW DISPOSES or a WIFE's REAL 
ESTATE; oz THE LAW concerning a TE- 

NANCY By Tut CURTESY or ENGLAND. 
WY HERE a man taketh a wife ſeiſed of an eſtate in fee- 
| ſimple, or fee-tail, and hath iſſue by her; although the 
iſſue afterward die or live, the huſband ſhall hold the land 
during his life, as tenant by the curteſy of England *®. To 
make a tenancy by the curteſy, theſe four requilites are neceſ- 
fary ; marriage, ſeiſin of the wife, iſſue, and death of the wife. 
I. The marriage muſt be canonical and legal. 2. The 
ſeiſin of the wife, which muſt be an actual ſeiſin or poſſeſſion 
of the lands; not a bare right to poſſeſs, which is a ſeiſin in 
law, but an actual poſſe: fon, which is a ſeiſin in deed : there- 
fore a man ſhall not be tenant by the curteſy of a re- 
mainder or reverſion ®, But entry is not always neceſ- 
ſary to give ſeiſin in deed; for if the land is in leaſe for 


years, curteſy may be without entry or even receipt of rent, the 
poſſeſſion of the leſſee for years being deemed the poſſeſſion of 
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huſband and wife . And of ſome hereditaments a man may 
be tenant by the curteſy, though there have been no actual 
ſeifin of the wife; as in the caſe of an advowſon, where 
the church has not become void in the lifetime of the wite ; 
which a man may hold by curteſy, becauſe it is impoſſible 
to have had actual ſeiſin of it, and wpotentia cual Iegem , 
or impotency excuſeth the law. And though, in ſtrictneſs 
of law, there cannot be curteſy of truſts ; yet the courts of 
Equity have allowed curteſy both of truſts and other in- 
tereſts, which, though in law mere rights and titles, are 
deemed eſtates in equity. However, a wife, in point of be- 
nefit, may have a truſt of inheritance which may be fo de- 
clared as to prevent curteſy ; as by directing the profits dur- 
ing the wiſe's life to be paid to her ſeparate uſe *,—lf the 
wife be an ideot, the huſband ſhall not be tenant by the cur- 
teſy of her lands; for the king, by prerogative, 1s intitled to 
them, the inſtant ſhe herſelf has any title *, - 3. The ifſue 
muſt be born alive. Some have had a notion that it muſt be 
heard to cry; but that is a miſtake®; crying indeed is the 
ſtrongeſt evidence of its being born alive, but it is not the 
only evidence d. The iſſue muſt alſo be born during the life 
of the mother; for, if the mother dies in labour, and the 
Cæſarean operation is performed, the huſband, in this, caſe, 
ſhall not be tenant by the curteſy: becauſe, at the inſtant of 
the mother's death, he was clearly not intitled, as having had 
no iſſue born, but the land deſcended to the child, while he was 
yet in his mother's womb : and the eſtate, being once ſo veſt- 
ed, ſhall not afterwards be taken from him i. The iſſue that 
muſt be ſo born alive, as has been obſerved, muſt alſo be capa- 
ble of inheriting the mother's eſtate *. Wherefore, if a woman 
be tenant in tail male, and hath only a daughter born, the huſ- 
band is not thereby intitled to be tenant by the curteſy ; be- 
cauſe ſuch ifſue female can never inherit. the eſtate in tail male, 
and if a woman be delivered of a monſter, which hath not hu- 
man ſhape, , he is not capable of inheriting ; yet, if he hath 
human ſhape, though deformed in body, he is capable l. The 
time when the ifſue was born is immaterial, provided it is 
born during the coverture ; for whether it be born before or 
after the wife's ſciſin of the lands, whether it be living or 
dead at the time of the ſeiſin, or at the time of the wife's de- 
ceaſe, the huſband ſhall be tenant by the curteſy ”. — 4. By the 
death of the wife (after iſſue had as before obſerved) the huſ- 


© Co. Litt. 29. Note 3. 13 Edit. h 8 Co. Rep. 34, 

* Black. Com. 2 V, 227, i Co. Litt, 29. 
. © Co, Litt. 29. Note 6, 13 Edit. k Black. Com, 2 V. 121. 
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band becomes tenant by the curteſy, and not before". Yet 
by the birth of a child, he becomes tenant by the curteſy ini- 
tiate, and may do many acts to charge the lands, but his 
eſtate is not conſummate till the death of the wife o. 

By becoming tenant by the curteſy, the huſband is in- 
titled to hold the eſtate during his life, and immediately 
after his death the ſame muſt inevitably go to the heir, whe- 
ther he be a child or diſtant relation of the wife : and this the 
huſband, as being only tenant by the curteſy, can in no wiſe 
prevent; for he cannot alien this eſtate for any longer term 
than his own life: wherefore, and for that it may ſo happen, 
the huſband, on the death of the wife, may have no further 
benefit from the eſtate, of which during his wife's life he hath 
been intitled to the rents and profits; a tenancy by the cur- 
teſy ſeldom happens, where the wife is ſeiſed in fee-ſimple at 
any time during her coverture ; for although ſhe cannot de- 
viſe this eſtate by will, as being reſtrained by the ſtatute of 
34 & 35 Hen, VIII. c. 5. neither will the law permit her to 
convey it to her huſband or any other perſon whatever. For 
all deeds executed, and aQs done by her during her coverture, 
are void; except it be a fine, or like matter of record, in 
which caſe ſhe muſt be ſolely and ſecretly examined, to learn 
if her act be voluntary?. Yet by a fine, in which ſhe and 
her huſband muſt join, the eſtate may be conveyed and aſſured 
to any perſon or perſons, for ſuch uſes and purpoſes as the 
huſband and wife ſhall think fit. So likewiſe may ſuch eſtate 
whereof the wife is ſeiſed in fee-tail general, if there is no re- 
mainder or reverſion expectant thereon, for barring of which 
a-recovery mult be ſuffered as more particularly mentioned, 
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How THE LAW DISPOSES or an HUSBAND's 
REAL ESTATE; ox The LAW CONCERNING 
a TENANCY IN DOWER. 


THE wife is entitled by law to be endowed of one-third 
] part of all ſuch lands and tenements, of which her huſ- 
band was ſeiſed in fee-ſimple or fee-tail, at any time during 


the coverture or marriage; to hold the ſame during the term 


of her natural life 2. But that ſhe might be entitled thereto, 


n Co. Litt, 30. 

VU Black. Com. 2 To 123, 

-P : Ibid, 1. V. 444. 

9 Co. Litt. 31. The huſband being 
l-gally feiſed in fee-fimple or fee · tail 
during the cosertute entitles the wife 
to dower, but if he before marriage puts 


the legal eſtate out of him, or after mar- 


rizge purchaſes an eſtate and takes a 
conveyance in his own name and 4 


truſlee's, the wife will be excluded; 


as ſee p. 98, 99. And the wife cannot 
be entitled to dawer out of an eſtate, 
which art the time of her marriage was 
ſubje& to a mortgage in fee, Co. Litt- 
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the muſt be the wife of the party at the time of his deceaſe ; 


for if the be divorced a vinculo matrimonii, that is, from the 
band of matrimony, ſhe ſhall not be endowed ; for ub: nullum 
matrimonium ibi nulla dos, that is, where there is no mar- 
riage there is no dower. But a divorce & menſa et thoro, or 
from bed and board only, doth not deſtroy the dower ; not 
even if it is for adultery itſelf, by the common law *. But by 
the ſtatute 13 Edw. I. c. 34. if a woman elopes from her 
huſband, and lives with an adulterer, ſhe ſhall loſe her dower, 
unleſs her huſband be voluntarily reconciled to her. And 
the widows: of traitors, or perſons attainted of treaſon, 
are barred of their dower (except in the caſe of certain mo- 
dern treaſons relating to the coin *) ; but not the widows 
of felons*. An alien (one born out of the King's al- 
legiance) cannot be endowed, unleſs ſhe be queen conſort ; 
for no alien is capable of holding lands. And that the wife 
may be endowed, ſhe muſt be above nine years old at her 
huſband's death, otherwiſe ſhe ſhall not be endowed *®. 


Tux wife being entitled by law to be endowed of one- 
third part of all ſuch lands and tenements of which her huſband 
was ſeiſed in fee-fimple or fee-tail, at any time during the 
coverture or marriage, ſhall hold ſuch one-third part during 
the term of her natural life; and that whether ſhe hath iſſue 
by her huſband or not *, provided any iſſue which ſhe might 
have had, might by poſſibility have been heir. Therefore, 
if a man ſeiſed in fee-fimple hath a fon by his firſt wife, 
and after marries a ſecond wife, ſhe ſhall be endowed of his 
lands; for her iſſue might by poffibility have been heir 
on the death of the ſon by the former wife. But, if there 
be a donee in ſpecial tail, who holds lands to him and the 
heirs of his body begotten on Jane his wife: though Jane may 
be endowed of thoſe lands, yet if Jane dies, and he mar- 
ries a ſecond wife, that fecond wife ſhall never be endowed 
of the lands entailed ; for no iſſue that ſhe could have, could 
by any poſſibility inherit them *. A ſeiſin in law (that is, 
a right to poſſeſs) of the huſband, will be as effectual as a ſei- 
ſin in deed, which is an actual poſſeſſion ?, in order to render 
the wife dowable; for it is not in the wife's power to brin 
the huſband's title to an actual ſeifin*. Yet the ſeiſin o* 
the huſband for a tranſitory inſtant only, when the ſame act 
which gives him the eſtate conveys it alfo out of him again 


7 Co, Lit, 32. w id. 
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(as where by a fine land is granted to a ann, and he: mme- 
diately renders it back by the ſame fine) fc fein will not 
entitle the wife to dower * : for the land vas inerely in tro fe 
ity, and never reſted in the huſband. - But if the land abides 
in him for a ſingle moment, it ſeems that the wife ſhall be 


endowed thereof. This doctrine was extended very far by a | 


jury in Wales, where the father and ſon were both hanged 
in one cart, but the ſon was ſuppoſed to have ſurvived the 
father, by appearing to ſtruggle longeſt ; whereby he became 
ſeiſed of an eſtate by ſurvivorſhip, in conſequence of which 
ſeiſin his widow had a verdict for her dower d. A widow 
may be endowed of all her huſband's lands, tenements, and 
hereditaments, corporeal or incorporeal, under the reſtric- 
tions before mentioned, unleſs there be ſome ſpecial reaſon to 
the contrary. Thus, a woman ſhall not be endowed of a 
caſtle built for defence of the realm, becauſe it ought not to 
be divided. But of a caſtle that is only for the private uſe 
and habitation of the owner, a woman ſhall be endowed e. 
So a woman ſhall not be endowed of a common without ſtint; 
for as the heir would then have one portion of this common, 
and the widow the other, and both without ſtint, the com- 
mon would be doubly ſtocked. But a woman ſhall be endow- 
ed of a common certain ; and ſo of other incorporeal heredi- 
taments ; as rent, rent-ſervice, rent-charge, and rent-ſeck *, 
mentioned in this and a former chapter. Though curteſy 
out of a truſt is allowed, as was mentioned in the former part 
of the foregoing ſection; yet dower has been refuſed there- 
out; a partiality not eaſy to be reconciled with reaſon, how- 
ever ſettled by the current of authorities f. Where 
dower is allowable, it matters not though the huſband 
alien or fell the lands during the coverture; for he aliens them 
liable to dower s, of which the wife cannot be barred but by a 
fine, or like matter of record, to which ſhe muſt be privy, 
and privately examined: wherefore, aud for faving the ex- 
pence of a fine, it is common where the eſtate is but of ſmall 
value, for the huſband, when he conveys it, to bind himſelf 
by a bond, to ſave harmlefs and keep indemnified the pur- 
chaſer, againſt any claim that might afterwards be made tor 
or in reſpect of dower. Yet as there is no method of effec- 
tually barring the wife but by a fine, or like matter of re- 
cord, the bond can be but of little uſe if the obligor ſhould dic 
inſolvent; ſo that it behoves the purchaſer, in caſe he takes 


- Co. Litt. 31. © Pag. 24. 36, 
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>» banc ingead having a fing maſſed, to look well to the 
probag/i% of the ob!igor's dying ſolvent, and leaving a ſuf- 
ficiency to diſcuar >the bond, in caſe dower ſhould be de- 
mandce. 


Bur it now ſeldom happens that the wife has any claim to 
dower ; for not only upon moſt preconcerted marriages, 
where a ſettlement is made purſuant to the ſtatute of 27 Hen. 
VIII. c. 10. and thereby ſhe is barred by a jointure 
made to her in lieu thereof, but when a man purchaſes an 
eſtate in fee-ſimple, it is uſual] for him, in order to prevent 
his wife having any claim of dower therefrom, and to ſave the 
expence of a fine in caſe he ſhould ſell it, to take the con- 
veyance in his own name and the name of another perſon as 
truſtee; as for example, ſuppoſe A. B. to be the grantor, 
C. D. the grantee who purchaſes this eſtate, and E. F. a 
friend of C. D. the grantee, Now, in conſideration of the 
ſum agreed for by C. D. to be given to A. B. for this eſtate, 
and in conſideration of 58. a- piece paid by the ſaid C. D. 
and E. F. the ſaid A. B. ſells and aliens this eſtate to C. D. 
and E. F. TO HOLD, unto the ſaid C. D. and E. F. 
and their heirs, to the uſe of the ſaid C. D. and E. F. and 
the heirs of the ſaid E. F. In truſt nevertheleſs, as to the 
eſtate and intereſt of the ſaid E. F. and his heirs, to the only 
proper uſe and behoof of the ſaid C. D. his heirs and aſſigns 
for ever, and to and for no other uſe, truſt, intent, or pur- 
poſe whatſoever, So by this means the wife of C. D. 
will have no claim or title to dower from the eſtate; and 
C. D. may ſell and ſafely convey the ſame to a purchaſer 
without pafling a fine to bar his wife of dower. So if a 
huſband before marriage conveys his eftate to truſtees and 
their heirs, whereby he puts the legal eſtate out of him, the 
wife after his death ſhall not be endowed. 


HERE we may obſerve what has been mentioned concerning 
the deſcent of eſtates held in fee-ſimple, and how the law dif- 
poſes thereof, and of thoſe held in fee-tail, that this is conſiſtent 
with the general law of the land. But particular counties, cities, 
towns, manors, and lordſhips, being indulged with the pri- 
vilege of abiding by their own cuſtoms ; which privilege is 
confirmed to them by ſeveral acts of parliament; thoſe cuſtoms 
prevail in contradiſtinction to the reſt of the nation at large b. 


Of thoſe cuſtoms is the cuſtoms of gavel kind, chiefly ſubſiſt- 


d Black. Com. 1 V. 74. 
H 


2 ED 


. _ * — — = 
— — — - 
— == — - 
E b — 5 = 
* . — * * _ 2 = 
9 — — - 
. 8 — 
— 2 122 — = - 
© „ a 
— - * 4 
— a ” 70S > , 
— oe 


- - — 8 — 


ti 
15 


100 We Dispos AL of a Person's EsTaTE 


ing in Kent, though it is to be found in other parts of the 


kingdom . By this cuſtom, not only the eldeſt fon of the fa- 
ther ſhall ſucceed to his inheritance, but all the ſons alike “. 
And though the anceſtor may be attainted and hanged, yet 
the heir ſhall ſucceed to his eſtate without any eſcheat to the 
lord!, And by this cuſtom the huſband ſhall be tenant 
by the curteſy without having any iſſue” ; yet curteſy by 
the cuſtom of gavel kind, is ſubject to ſeveral diſadvantages ; 
for it is only a moiety of the wife's Jand, and it ceaſeth if the 
huſband marries again v.. By the ſtatute 31 Hen. VIII. c. 3. 
a great part of Kent is made deſcendable to the eldeſt fon, ac- 
cording to the courſe of the common law; as by means of 
that cuſtom divers ancient and great families, after a few 
deſcents, came to very little or nothing . And there are fix 
other ſtatutes for diſgavelling particular lands in Kent, be- 
fides the 21 Hen. VIII. though that is the only ſtatute in 
print. Thoſe are mentioned in Mr, Robinſon's book on 
gave] kind . Another of thoſe cuſtoms is the cuſtom that 
prevails in divers ancient boroughs, and therefore called bo- 
rough-englifh, whereby the youngeſt ſon ſhall inherit the 
eſtate in preference to his elder brothers 1. And there is a 
cuſtom m other boroughs that a widow ſhall be entitled for her 
dower to all her huſband's lands; whereas by the common law 
ſhe ſhall beendowed of one-third part only . Likewiſe there 
are fpecial and particular cuſtoms of manors, of which every 
one has more or leſs, and which bind all the copy-hold and 
cuſtomary tenants that hold of the ſaid manors *, Some copy- 
holders are for lives, one, two, or three ſucceflively; and 
fome inheritances from heir to heir by cuſtom ; and cuſtom 
ruleth thofe eftates wholly, both for widow's eſtates, fines, 
beriots, forfeitures, and all other things :. The cuſtoms 
that prevail in the eity of London and province of York, 
which comprehend ſo conſiderable a part of the kingdom, 
will be the ſubject of the enſuing chapter. 


1 Bla:k. Com. 1 V. 74. te the common law and the cuſtom, and 
k Co, Lit. 1753 « therefore undertakes to proye it by 
1 Black, Com. 1 V. 74. 2 V. $4. authorities on record,” 

m Co. Litt. 30. o Co. L itt. 140. 


n id. Note 1 13 Edit, Refers to p Robinſ. on Gavelk. 75, 
Robiaſ. 'Gavelk. b. 2. c. 1. and fays, #4 Black, Com. 1 V. 75. 
% There the learngd author ſuggeſts, r Ibid. 
„ that ſom: have doubted, whether id. 
„ there ie any ſuch vatiance between t Bacon's Law Tracte, 137. 
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CHAP. V. 
The Cuſtoms of the City of London and Province 
of York. | 


SRC IT FOW CURL TIMEF. 


WHEREIN THE CUSTOMS or LONDON and 
YORK AGREE, AND WHEREIN THEY VARY, 


HAT thoſe cuſtoms are within thecity of London and 

province of York, which comprehend fo Jarge and 
conſiderable a part of the kingdom, it is ſomewhat ſtrange, 
ſays Dr. Burn, that ſo few authors have taken any pains to 
inform their readers or themſelves; and that thoſe cuſtoms 
are ſo ancient, and of ancient times were of ſuch general and 
almoſt univerſal extent, that ſome of the greateſt lawyers 
have doubted whether they were not part of the common 
law.. Formerly, not only in the province of York and 
city of London, but in moſt, if not in all parts of England, 
a man was reſtrained from bequeathing the whole of his per- 
ſonal eſtate away from his wife and children; but the law in 
that particular is now altered, though it continued in the 
province of York, the principality of Wales, and in the city 
of London, later than in other parts of the kingdom, and 
till very modern times; when in order to favour the power 
of bequeathing, and to reduce the whole kingdom to the 
ſame ſtandard, three ſtatutes were provided, the one 4 & 5 
W. & M. c. 2. explained by 2 & 3 Ann. c. 5. for the 
province of Vork; another 7 & 8 W. III. c. 38. for Wales; 
and a third 11 Geo. I. c. 18. for London: whereby it is 
enacted, that perſons within thoſe diſtricts, and liable to thoſe 
cuſtoms, may (if they think proper) diſpoſe of all their per- 
ſonal eſtates by will; and the claims of the widows children 


2 Eccleſ. Law, 4 V. 368. York, ſhall be repealed; ſothat it ſhall 
be lawful fur ll and every the citizens 
of the city of York, who ſhall be free- 
me? of the ſaid city, inhabiting there- 
in, or within the ſuburbs thereof, b 
their Jaſt wills and teſtaments, to di 
poſe of their goods, chartel-, and other 
perſonal eſtate, to ſuch perſons as they 
ſh oil think fit, as any other perſons in- 
habiting within the province ot York, 
may lawfully do by virtue of the ſta- 
tute I W, & M, 


o This ſtatute of 2 & 3 Ann, recites 
that a proviſo was con ai ned in the ſta- 
tute 4 W. & M. that nothing therein 
contained ſhould extend ta the cit'zens 
of the city of York ; and that ihe mayor 
and commonalty, on behalf of the in- 
habitanis of the laid city, had requeſted 
that the ſaid proviſo in ight be re pe led. 
And by the ſtatute 2 & 3 Ann. it is en- 
a&ted that the ſaid proviſo, as far as the 
ame concerned the citizens of the city of 


H 3 and 
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and other relations to the contrary are totally barred. So 
that now, throughout all the kingdom of England, a man may 
deviſe the whole of his chattels as freely as he formerly could 
— part thereof ©, But in caſe of inteſtacy, the ſtatute of 
diſtribution expreſly excepts and reſerves the cuſtoms of the 
city of London and province of York, So that although the 
reſtraint of deviſing is removed by the ſtatutes juſt mentioned, 
yet the ancient cuſtoms of London and York remain in full 
force with reſpect to the eſtates of inteſtates *. And by the 
cuſtom of the city of London, there is ſtill a difference to 
what it is in moſt other parts of the kingdom in reſpe& to the 
diſpoſing the care of children ©; as by ſtatute 12 Car. II. 
c. 24. = father under age, or of full age, may by deed 
or will diſpoſe of the cuſtody of his child, either born or un- 
born, to any perſon, except a popiſh recuſant !, either in 
poſſeſſion or reverſion, till ſuch child attains theage of twenty- 
one years. But if the father is a freeman of London, he can- 
not deviſe the diſpoſition of the body of his child; and if he 
doth, yet the infant ſhall remain in the cuſtody of the mayor 
and aldermen *, who are guardians to the children of all free- 
men of London that are under the age of twenty-one at the 
time of their fathers deceaſe ®, So that if a freeman or free- 
woman die, leaving orphans within age unmarried, the court 
of orphans, which is held by cuſtom time out of memory, 
before the lord mayor and aldermen of the city of London, 
ſhall have the cuſtody of theit body and goods ; and the exe- 
cutors or adminiſtrators ſhall exhibit inventories before them, 
and become bound to the chamberlain to the uſe of the or- 
phans, to make a true account upon oath ; and if they refuſe, 
they may be committed till they become bound *: And their 
being bound in the ſpiritual court doth not excuſe them from 
this cuſtom *, as they may ſtill be compelled to give other 
ſecurity to the chamber of London . And if any perſon in- 


© Black, Com. 2 V. 493. By the 
ſtstute 11 Geo. I. it ſhall be lawful for 
all perſons who, after the 1ſt of ſune 
1725, ſhall become free of the city of 
London, and for all who at that time 
ſhall be unmarried, and not have iſſue 
by any former marriage, to diſpoſe of 
their perſonal eftate. But if any per- 
ſon who ſhall be free of the city, hath 
agreed or ſhall agree by writing, in con- 
ſideration of marriage or otherwiſe, that 
his perſonal eſtate ſhall be dift:ibuted 
pccording to the cuſtom of the city z or 
in caſe any perfon ſo free ſhall die in- 
teſtate, his perſonal eſtate ſha!) be ſub» 
jeR to the cuſtom, 

1 Black. Com. 2 V. 518. 


e Co. Litt. 88. 

f Popiſh recuſants, are thoſe con · 
victed in a court of law of not attend- 
ing the ſervice of the church of Eng- 
land, and are thereby ſubject to divers 
penalties; or thoſe refuſing to make 
the declaration againſt popery as en- 
joined by the ſtatute 30 Car, II. c. 2. 
when tendered by the proper magifrate, 
by which they are alſo ſubject to divert 
diſabilities, Black. Com, 4 V. 59. 

8 Priv. Lond. 287. 

h Thid. 288. 

i bid. 280. 287. 

k Law of Exec, 252, 

1 x Rolls Abr. 550. 
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termarry with an orphan, without the conſent of the court, 
ſuch perſon may be fined by them, according to the quality 
and portion of the orphan ; and unleſs ſuch perſon pay the 
fine, or give ſecurity to pay it, they may commit him to 
Newgate, to remain there till he ſubmit to their orders *. 
A peer has no privilege for taking and marrying an orphan 
of London without licence He that marries an orphan 
without conſent of the court, muſt make a jointure before he 
receives the portion. Upon the marriage of orphans, 
the cuſtom is to appoint the common ſerjeant to treat and 
take ſecurity for the orphan ?. 

As to inteſtacy, in the main the cuſtoms of London and 
York agree; but there are ſome variations, and in two 
principal points they conſiderably differ. The one is, that 
in London the ſhare of the children (or orphanage part) is 
not fully veſted in them till the age of twenty-one, before 
which they cannot diſpoſe of it by teſtament; and if they 
die under that age, whether ſole or married, their ſhare ſhall 
ſurvive to the other children. The other is, that in the pro- 
vince of York, the heir at common law, who inherits any 
land, either in fee-fimple or fee-tail, is excluded from an 
filial portion or reaſonable part *ﬀ' As thoſe variations wi 
appear more conſpicuous hereafter, we ſhall now proceed to 
take a view of thoſe cuſtoms under two diſtinct heads. 


SECTION THE SECOND, 


Tae CUSTOMS or rp CITY or LONDON as 
To INTESTACY. 


JF a freeman of London dies in London, or elſewhere, in- 

te/tate, and though his eſtate doth not lie in the city, but 
elſewhere, his children are entitled to their ſhare of his per- 
{onal eſtate by the cuſtom*. And if the freeman dies, leave 
ing a widow and a child or children, his perſonal eſtate 
(after his debts are paid, and the cuſtomary allowance for 
his funeral, and for the widow's chamber *, are deducted 
thereout) is, by the cuſtom of the city, to be divided into 


m Priv. Lond, 282, 283. ture of her bedchamber, in London, is 
n Lev, 163, | called the widow's chamber, Black, 
„ Priv. Lond. 286. Com. 2 V. 518, In a caſe before lord 
P Laws of Lond, Cy. Parker, it was ſaid that the widow is 
2 2 Vern, 558. entitled to the furniture of her chamber; 
Prec. Cha. 537. or, in caſe the eſtate exceeds two thou- 
* Swinb, 231. ſand pounds, then to fifty pounds in- 
t Priv. Lond. 288. Read thereof, Caſe of Briddle and 


* The widow's apparel, and furni- Briddle, 7 Vin. Abr. 200. 
H 4 three 


f 
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three equal parts, and diſpoſed of in the following manner: 
to wit, one-third part thereof to the widow, another third 
part to the children, and the other third part (being taken 
out of the cuſtom) is now, by the ſtatute x Jac, II. c. 17. 
made ſubject to the ſtatute of diſtribution ; and fo. dividing 
the whole into nine parts, four ninths belong to the wife, 
and five ninths to the children“. And if a man dies worth 
1800l. leaving a widow and two children, the eſtate ſhall be 
divided into eighteen parts, whereof the widow ſhall have 
eight, fix by the cuſtom, and two by the ſtatute, and each 
of the children five, three by the cuſtom, and two by the 
ſtatute : if he leaves a widow and one child, ſhe ſhall ſtill 
have eight parts as before, and the child ſhall have ten, fix 
by the cuſtom, and four by the ſtatute *. And if there 
ſhould be an after-born child, ſuch child will come in with 
the reſt for a cuſtomary ſhare of the father's perſonal eſtate ?, 
If the freeman leaves a widow, and no child, the widow hal] 
have three-fourths of the whole; two by the cuſtom, and 
one by the ſtatute, and the remaining fourth ſhall go by the 
ſtatute to the next of kin 2. If he hath no wife, but hath 
children, the half of his perſonal eſtate belongs to his child- 
ren, and the other half (being, as it is called, the dead man's 
part ; becauſe formerly the ordinary, or he to whom the ordi- 
nary committed adminiſtration, was to diſpoſe of the ſame to 
pious uſes for the benefit of the deceaſed's ſoul) is now diſtri- 
butable amongſt the children by the ſtatute*. And if he 
hath neither wife nor child at the time of his death; then the 
whole belongs to the deceaſed, and is diſtributable by the ſta- 
tute®, As to the freeman's grandchildren, the cuſtom does 
not extend to theſe, as hath been determined in ſeveral caſes*. 


We may now obſerve what fituation the widow muſt be 
in at the time of her huſband's death, that ſhe may be en- 
titled to his perſonal eſtate ; as, whether there is any ſettle- 
ment whereby ſhe may be barred of her cuſtomary part, or 
the part ſhe may be entitled to under the ſtatute of diſtribu- 
tions; and alſo the fituation the children muſt be in that 
they may be entitled ; as, whether any of them have been 
advanced, fo as thereby to be barred in part or in whole of 
what they would otherwiſe be entitled to: which, after be- 
ing conſidered, more will be ſaid concerning the diſtribution. 


W2 Salk. 426, L. Ray m. 1328. a 1 P. Will. 341. 
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1 Vern, 180. d Law ef Teft. 196. 
x Black. Com. 2 V. 518. e 1 Vern. 397. 1 P. Will. 341. 
y Prec, Cha 459. 2 Salk. 426. 


4 Black, Com, 2 V. 519. I 
F 


UT » D3 . 


— 2 LE CY ee TH — 0 w 


who dies without WILL or TESTAMENT. 1og 


Ir the wife be provided for by a jointure before marriage, 
in bar of her cuſtomary part, it puts her in a ſtate of non- 
entity with regard to the cuſtom only; but ſhe ſhall be en- 
titled to her ſhare of the dead man's part under the ſtatute of 
diſtributions, unleſs barred by ſpecial agreement“; and if a 
freeman of London makes a jointure on his intended wife, 
and the fame is expreſſed to be in bar only of her dower, or 


thirds of lands, tenements, and hereditaments, this ſhall 


not bar her of her cuſtomary ſhare of his perſonal eſtate® : 
yet it is otherwiſe, if it is ſaid to be in bar of her cuſtomary 
part . In reſpe& to the part ſhe will be entitled to under the 
ſtatute of diſtributions; where a freeman whoſe wife has been 
compounded with dies inteftate, his widow ſhall have ſuch 
part as the is entitled to under the ſtatute of diſtributions, if 
there are no expreſs words in the agreement to exclude hers : 
but where a widower and widow being about to intermarry, 
and having only perſonal eſtate ; by articles made before mar- 
riage, agreed, that in caſe the huſband ſurvived, he ſhould 
have two thouſand pounds only of his wife's perſogal eſtate, 
and the reſt to be at her diſpoſal, &c, and in caſe the wife 
ſurvived, then ſhe was to have two thouſand pounds out of 
the huſband's perſonal eſtate, without ſaying only or no more. 
The huſband, being a freeman of London, died; and his 
wife brought her bill for an account of his perſonal eſtate 
over and above the two thouſand pounds, and ſo to be let in- 
to the cuſtomary ſhare thereof; but it was decreed, that the 
equitable conſtruction of thoſe articles muſt be to exclude the 
wife from any further ſhare out of the eſtate ; and, though 
the words were not ſo full to exclude her, yet the intent of 
the articles appearing to be a mutual recipracal agreement 
between them for ſettling each other's claim, ought not to be 
extended larger on one fide than the other, and decreed that 
the wife muſt have only the two thouſand pounds. 
Where a freeman of London, who was a widower, and had 
ſeveral children, being poſſeſſed of a conſiderable leaſehald 
eſtate, on a ſecond marriage conveys theſe leaſes in conſider- 
ation of 2000]. portion in truſt for himſelf for life, remain» 
der to his wife for life, in lieu and bar of all dower, cuflomary 
e/late, &c. remainder to the firſt ſon ot that marriage, and 
lo to every other ſon; and in the ſettlement there was an 


Black. Com. 2 V. 519, Prec. Cha. 37. 
* Eq. Caf. Abs. 158, 159. b Laws of Lond, 1023. 
f 1P, Will. 530, 


agree- 
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agreement that the truſtees ſhould ſel] thoſe leaſes, and inveſt 
the money in the purchaſe of lands of inheritance to be ſettled 
to the uſes aforeſaid ; but the huſband died before any pur- 
chaſe made, and it was held that the wife was barred from 

. claiming any other part of the perſonal eſtate l. And where 
a ſettlement was made on the wife of a citizen, of part of the 
perſonal eſtate of the huſband, in bar and ſatisfaction of all 
her claim and demand out of his perſonal eſtate, by the cuftom 
er otherwiſe, and the huſband died inteſtate ; it was decreed 
that the wife was barred of her diſtributive ſhare of his eſtate 
by the ſtatute of diſtributions *, 


Hence we may perceive, that if there are ſufficient words 
m a ſettlement made previous to marriage, the freeman's 
wife will be barred of the claim ſhe might otherwiſe have to 
her huſband's perſonal eſtate, either by the cuſtom or by the 
ſtatute of diſtributions ; in conſequence of which it will be 
as if there were no wife, and the children will have one half 
by the cuſtom, and the other half by the ſtatute!. And if 
the wife be divorced for adultery, ſhe ſhall not have her cuſ- 

tomary ſhare *. : 


Ir any of the children are advanced by the father in his 
life-time with any ſum of money (not amounting to their full 
proportionable part), they ſhall bring that portion into hotch- 
pot with the reſt of the brothers and ſiſters, but not with the 
widow, before they areentitled to any benefit under the cuſtom: 
but if they are fully advanced, the cuſtom entitles them to no 
further dividend”, The advancement muſt be of money or 
perſonal eſtate ; for the cuſtom extends only to the perſonal 
eſtate of a freeman ; becauſe when it firſt began, the citizens 
of London had no regard at all to a real eſtate, as they did not 
ſuppoſe any freeman of London would purchaſe ſuch eſtate, 
but would employ his whole fortune and ſtock in trade for 
the benefit of commerce o. So a ſettlement of a real eſtate on a 
child is no advancement, nor to be brought into hotchpot® : 
and if a citizen conveys to a child land of inheritance, 
though it be expreſſed 2 advancement, it bars no child's 
part; but ſuch may come in for a ſhare of the perſonal 


Ed. Caf. Abr. x53. m Bunb, 16. 
* Caſe of Badcock and Stanhope, ® Black. Com. 2 V. 519, 
7 Vin. Abr. 41 1. : 0 Abr. Eq. Caf. 150, 


i x P. Will, 644. 2P, win. 527. P 1 Cha, Caſ. 168. 
eſtate 
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eſtate with the reſt%, And it has been certified, that where 
an heir or co-heir had a real eſtate: ſettled on him or her, 
the ſame was out of the cuſtom of the city of London; and 
though the father ſhould afterwards geclare it to be a full 
advancement for ſuch child, yet that was no bar to his 
orphanage part ; neither was it to be brought into hotchpot, 
but was clearly out of the cuſtom", And where money 
was given by the father to be Jaid out in land to be ſettled 
on the ſon and the intended wife for their lives, with remain- 
ders in tail; and the queſtion was, whether this ſhould be 
reckoned to be an advancement by part of the perſonal eſtate 
of the father, ſo as the ſon ought to bring the ſame into 
hotchpot, to entitle him to a ſhare of the perſonal eſtate? it 
was held by the lord chancellor, that this money was not to 
be reckoned as part of the perſonal eſtate *, 


How this advancement is to be beſtowed, and what ſhall 
be deemed an advancement either in part, ſo that the child 
muſt bring the ſame into hotchpot before he be entitled to 
any benefit under the cuſtom ; or in whole, ſo as thereby the 
child will be excluded from having any further portion, ſeems 
to have been much queſtioned, "Though it is ſaid, generally, 
by a late author, that any proviſion made by the father in his 
life-time for his children, is advancement within the cuſtom ; 
but that a ſettlement of a real eſtate on a child is no advance- 
ment, nor to be brought into hotchpot*. Yet ſmall incon- 
ſiderable ſums occaſionally given to a child cannot be deemed 
an advancement, or part thereof; neither is maintenance 
money, or an allowance made by a freeman to his ſon at the 
univerſity, or in travelling, &c. to be taken as any part of 
his advancement ; this being only his education, and it would 
create Charge and uncertainty to enquire minutely into ſuch 
matters, So putting out a child apprentice is no part of his 
advancement, for it is only procuring the maſter to keep him 
for ſeven years inſtead of the parent. 


IT is queſtioned by Mr. Vernon, whether only the pro- 
viſion made on the marriage of a child, or in purſuance of a 
marriage agreement, is an advancement“; and where gool. 
were given to a daughter long after her marriage, and with- 


q 2 Cha. Caf. 160, t Law of Teſt. 205. 
r x Vern, 216, u Laws of Lond, 82. 
s Caſe of Annand and Honey wood, Y 1 Vern, 8g, 
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out any agreement that the ſame ſhould be for her marriage- 
portion; the lord chancellor was of opinion, that it could 
not be any advancement, unleſs it had been given her as a 
marriage portion, or in purſuance of a marriage agreement *, 
— Upon a reference to the recorder of London, by the lord 
chancellor, to certify what is the cuſtom of London con- 
cerning the advancement of children by their father ; it was 
certified, that by the laws and cuſtoms of the city, if any 
freeman's child be married in the lifetime of his or her father, 
by his conſent, and not fully advanced to his full part or 
portion of his father's perſonal or cuſtomary eſtate, as he 
ſhall be worth at the time of his deceaſe; ſuch freeman's 
child, ſo married, ſhall be excluded and debarred from having 
any further part or portion of his or her father's. perſonal or 
cuſtomary eſtate, to be had at the time of his deceaſe ; ex- 
cept ſuch father, by ſome writing by him written and ſigned 
with his name or mark, ſhall declare and expreſs the value of 
fuch advancement: and then every fuch child, after the de- 
ceaſe of his father, producing ſuch writing, and bringing 
ſuch portion ſo had of his father into hotchpot, ſhall have as 
much as will make up the ſame a full child's part or portion 
of the cuſtomary eſtate which his father had at the time of his 
deceaſe; notwithſtanding ſuch father ſhall, by any writing 
under his hand and ſea], declare ſuch child was by him fully 
advanced. It is ſaid to be ſufficient, if the freeman de- 
clare the advancement by any writing under his hand, or by 
any thing written by him, although it be in an almanack, 
or elſewhere*. But in the caſe of Dean and lord Delaware, 
the father's declaring, that the child was fully advanced or 
Not adyanced, was of no avail, unleſs it appeared what the 
advancement was in certainty; to the intent that it might 
be known, whether ſuch advancement did amount unto as 
much as would have belonged to the child by the cuſtom *, 
And in a caſe where a freeman had advanced his child on 
marriage, and the certainty of that advancement did not ap- 
pear under the freeman's hand ; it was adjudged a full ad- 
vancement, and that the freeman's declaration alone that he 
had advanced his child, was not of itſeif ſufficient ®, 


x 1 Vern, 61, 2 H. 1708. 2 Vern. 630, 
Y L. Raym 484. Eq, Caſ. Abr. 155, d Caſe of Cleaver and Spurling. 
2 Greea's Privil, Lond. 53» T. 1729. 2 P. Will, 527, 
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Tu child of a freeman of London, when of age, may, 
in conſideration. of a preſent fortune, bar herſelf of her 
cuſtomary part; as where the father, on his daughter's 
marriage, agreed to give her 3oool ; which ſhe, being of 
age, covenanted to receive in full of her cuſtomary ſhare as 
a freeman's daughter: and though it was objected, that 
ſuch a future right cannot be releaſed, and that parents 
might make an ill uſe of the power they have over their 
children in forcing them to give ſuch diſcharges ; yet this 
was held a good bar of the cuſtom, there being no fraud in 
the tranſaction ©, But ſuch releaſe, without a valuable con- 
fideration, is not good ; for in ſuch cafe, at the time of the 
releaſe, the children having neither jus in re nor jus ad rem, 
that is, neither right in the thing nor right to the thing, the 
whole being in the father during his life, there is nothing 
for any releaſe to operate upon . ——If a man who is of age 
marries a freeman's daughter who is under age, he may bar 
himſelf of any future right that he might have to the free- 
man's cuſtomary eſtate by virtue of ſuch marriage; as 
where a freeman of London had two daughters and one ſon; 
one of the daughters married, and on receiving a ſuitable 
portion, the huſband releaſed all right and intereſt which he 
had or might have to any part of the father's perſonal eſtate 
by the cuſtom or otherwiſe z and covenanted, that at any 
time after the death of the father, he would do any further 
act for the releaſing of any right which he might have by 
the cuſtom. Jekyll and Gilbert, commiſſioners, inclined 
to think, that the releaſe being for a valuable conſideration, 
purporting an agreement to quit the right to the orphan- 
age part, to be binding in equity; but though this might 
not be fo clear, yet the covenant for a valuable confidera- 
tion to releaſe the future right is good; and ſo they decreed 
on the execution of the releaſe *®. Where the huſband and 
wife, in conſideration of 2000]. the wife's marriage por- 
tion, covenanted to releaſe all the right and intereſt that 
might accrue to them out of the father's perſonal eftate 
by the cuſtom of the city of London, and a bill was 
brought to have a ſpecific performance of the articles made 
on the marriage: The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
tingency, which might or might not happen, it could 


© 2 Eq. Caf, Abr. 272, Str. 947. * 2 P. Will, 272. 
4 1 Atk, 462, 
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not be releaſed; and if it could, that at the time of the 
articles the wife was an infant, and ſo not bound by them; 
beſides, that the 2000l. was no conſideration for re- 
tealing ſuch an intereſt, the wife's father having died 
worth upwards of 20,000]. By lord chancellor Hardwicke : 
Theſe confiderations are too looſe either for a judge at 
law, or in this court, to lay any weight upon; and I muſt 
determine according to the facts, by the rules of law, 
and of this court. In this caſe there appears to have been 
a valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001. were given, the defend. 
. ant's wife was entitled to no part of the eſtate of her father; 
and it was given for her advancement in the world; 
and it is highly reaſonable that ſuch kind of articles 
ſhould be carried into execution, and that when a fa- 
ther is bountiful to his children in his life-time, he ſhould 
have his affairs ſettled to his own ſatisfaction. As to 
the objection of the cuſtomary part being a poſlibility, 
and merely in contingency, it is of no weight; for 
there is no doubt but it might be releaſed in equity : but 
here is a covenant, which the defendant is bound by in 
all events. And it is no objection to ſay, that the wife 
was under age; for though in this reſpect, if the huſband 
were dead, the articles would not bind her, and ſhe would 
by ſurvivorſhip be entitled to the cuſtomary ſhare, as a 
choſe in action not recovered or received by the huſband; 

t he being alive, it is a matter that accrues to him in 
right of his wife; and he may releaſe it, and his releaſe will 
bind her; and therefore it was reaſonable he ſhould perform 
his covenant. I found my opinion too on an old law well 
known in the city, by the name of Jud's law; whereby a 
huſband was authorized to agree with the father for the wite, 
though ſhe was under age. 


As to children partly advanced, bringing their advance- 
ment into hotchpot; it may be obſerved, as has been men- 
tioned, that it is to be brought in among the brothers and 
ſiſters only, but not with the widow's: for it has been de- 
termined to be beyond all doubt, that where a child that had 
a portion, but was not fully advanced, but was to bring 
her portion into hotchpot, that the portion ſhould not be 


f Caſe of Medcalfe and Ives. 1 Atk, 63. 8 Pag. 106, 8 
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brought into the perſonal eſtate in general, ſo that the widow 
might come in for part of it, but that it ſhould be brought 
into the orphanage part only®, And where a freeman of 
London hath but one child, and he hath received ſome por- 
tion from his father, and the father dies leaving this child 
and a wife; the child ſhall have his full orphanage part, 
without any regard to what he hath already received l. And 
where an only child is in part advanced by the father in his 
life-time, ſuch child ſhall not bring his portion into hotchpot, 
there being none in equal degree with him. The only 
meaning of bringing the child's ſhare into hotchpot is, to 
make an equality among the children, and not for the bene- 
fit of the mother. 


Ir a freeman having ſeveral children, or but one child, doth 
fully advance all his children, or his ſingle child; this ſatisfies 
the cuſtom, and is the ſame as if he had no child, and his 
perſonal eſtate ſhall go as if there was none®, and the wife 
ſhall have a moiety d, or one half; which muſt be underſtood 
to be a moiety or one half by the cuſtom, from which the 
children, or one child, being full advanced, are excluded, Sa 
conſequently, it ſeems, that the other moiety or one half, 
muſt fall under the direction of the ſtatute of diſtributions, 
and be diſtributed as the ſtatute directs, 


THe cuſtom, it may be obſerved, extends only to the 
wife and children 1 if there is neither wife nor 
child living at the inteſtate's death, the whole of his per- 
ſonal eſtate is ſubject to the ſtatute of diſtribution, as 
has been mentioned ®, and conſequently muſt be diſtri- 
buted in the ſame manner as was ſhewn in a former 
chapter b. 


BEsipEs what has been mentioned, concerning how diſ- 
tribution is to be made where the freeman leaves a wife, 
child, or children; and as we have now ſeen that the wife 
may be barred by ſettlement, and the children by being ad- 
vanced; we may here obſerve, that the courſe of diſtri - 


N 1 Vern. 345. m Ibid. 527. 

i 2 Salk. 416. n 2 Vern. 665, 
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dution of the perſonal eſtate of a freeman of London ſeems 
to be thus: 


Ir the freeman dies inteſtate, leaving no wife, but an only 
child; which child is advanced, or partly advanced, or not 
advanced; in all theſe caſes it makes no difference, for one 
way or other ſuch child ſhall have the whole clear perſonal eſtate, 
For ſuppoſing ſuch child is advanced, he ſhall have nothing by 
the cuſtom, but by the ſtatute he ſhall have the whole as next 
of kindred. If heis partly advanced, he ſhall have one half by 
the cuſtom ; there being no other child with whom to bring 
his partial advancement into hotchpot, and the other half by 
the ſtature. So in like manner, if he is not at all advanced; 
he ſhall have one half by the 2 and the other half by 
the ſtatute. 


IF the freeman leaves no wife but divers children; as ſup- 
poſe them to be three, the firſt of which is advanced, the ſe- 
cond partly advanced, and the third not advanced: in this 
caſe the child partly advanced, and the child not advanced, 
ſhall have one half equally betwixt them by the cuſtom ; the 
child partly advanced firſt thereunto bringing his partial ad- 
vancement into hotchpot ; and the other half (which is called 
the dead man's part) ſhall be diftributed by the ſtatute 
equally between thoſe two children, the firſt child being ſup- 
poſed to be fully advanced already. 


As to the tepreſentatives of children dead ; thofe we muſt 
obſerve, are admitted by the ſtatute to a diſtributive ſhare of 
the dead man's part, in the place of the deceaſed child or 
children whom they repreſent ; but not ſo of the cuſtomary 
part by the cuſtom. 


- Ip the freeman leaves a wife, and no child; ſhe ſhall have, 
beſides her chamber, one half by the cuſtom, and the other half 
(being the dead man's part), ſhall be diſtributed by the ſtatute; 
of which dead man's part by the ſaid ſtatute ſhe ſhall have one 
half: ſo that, dividing the whole perſonal eſtate into four parts, 
ſhe ſhall have three, and the next of kindred one, But although 

there 
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there be no child of the freeman's living at his death; yet 
if there hath been a child, and there are any legal repreſenta- 
tives of ſuch child, that is, lineal deſcendants ; then of the 
dead man's part, by the ſtatute, the wife ſhall have but one- 
third, and the repreſentatives ſhall have the other two- 
thirds ; ſo that, dividing the whole perſonal eſtate into fix 
parts, ſhe ſhall have four, and the repreſentatives two. 


Ir the freeman leaves a wife, and alſo a child or children, 
any one or more of which children are not advanced ; by the 
cuſtom ſhe ſhall have one-third part, and the children not ad- 
vanced ſhall have another third part, and the remaining third 
part (being the dead man's part) ſhall be diſtributed by the 
ſtatute ; of which dead man's part by the ſaid ſtatute ſhe ſhall 
have one-third, and the other two-thirds ſhall be diſtributed 
amongſt the children: ſo that, dividing the whole into nine, 
ſhe ſhall have four, and they ſhall have five. But if the wife 
be barred by ſettlement, whereby it may be as if there were 
no wife; then the children will have one half by the cuſtom, 
and the other half by the ſtatute, as hath been mentioned 9, 


THe orphanage ſhare not being fully veſted in the chil- 
dren till they attain the age of twenty-one, a child intitled 
to an orphanage ſhare of his father's perſonal eſtate dying 
under twenty-one, cannot deviſe it by his will; for by the 
cuſtom it ſurvives to the other children, as hath been men- 
tioned . But a child may deviſe the ſhare which he hath by 
the ſtatute of diſtributions * ; and that at the age of fourteen, 
if a male, and twelve, if a female ; provided he or ſhe be of 
ſufficient diſcretion ; as it ſeems expreſsly laid down by Sir 
William Blackſtone * ; and his reaſon given for it is, becauſe 
that is the rule of the civil law, and that as the eccleſiaſtical 
court is the judge of every teſtator's capacity, this caſe muſt 
be governed by the rules of the eccleſiaſtical law; fo that, as 
the learned author ſays, no objection can be admitted to the 
will of an infant of fourteen merely for want of age ; but if 
the teſtator was not of ſufficient diſcretion, whether at the 
age of fourteen or four-and-twenty, that will overthrow his 
teltament, 


1 Page 106, s 2 Vern. 859. 
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SECTION THE THIRD. 


Tas CUSTOM or rut PROVINCE or YORK 
AS TO INTESTACY. 


WIV have already ſeen, that here, as well as in the city of 
London, a man may by will diſpoſe of the whole of his 
perſonal eſtate to whom he thinks fit, and that the claims of 
the widows, children, and other relations to the contrary, are 


totally barred”. But as to inteſtacy; if a man being an 1 
inhabitant or an houſeholder within the province of Vork, f 
and dying there or elſewhere inteſtate, and at the time of his f 
death hath a wife, and alſo a child or children; his goods 1 
(after paying his debts, and deducting the widow's apparel a 
and furniture of her bed-chamber ”) ſhall be divided into 1 
three parts; whereof the wife ought to have one part, the ſt 
child or children another part, and the third part (which is fa 
called the death's or dead man's part) is diſtributable by the fir 
ſtatute z of which dead man's part, by the ſtatute, the wife bu 
ſhall have one-third, and the other two-thirds ſhall be diſtri- an 
buted amongſt the children : fo that, dividing the whole into 8 
nine parts, the wife ſhall have four and the children five; in * 
like manner as has been mentioned concerning the cuſtom of wy 
the city of London *, But if by ſettlement a jointure is limited pu 
to the wife, in bar of all her demands out of the perſonal eſtate * 
of her huſband by virtue of the cuſtom, in ſuch caſe it is as Fatl 
if there were no wife with reſpect to the cuſtomary part; ſo, and 
if it is in bar of all her demands, by virtue of the ſaid cuſtom, fal 
or otherwiſe, ſhe ſhall be debarred alſo of any diſtributive Wy 
ſhare by the ſtatute/, And as to the children; if the in- 4 
teſtate hath a wife, and a child or children, which child is b 0 
heir to the inteſtate, or which children were advanced by the 8 l 
father in his lifetime; in this caſe it is as if he had no child; Pl 

Tail | 


and therefore his goods ſhall be divided into two parts; 


u Pag. 101. ally omitted out of the inventory of their 

W By he general and ancient cuſtom deceaſed huſband's goods, unleſs th: 
of the province of Vorl, widows have huſband was ſo far indebted, as the ref 
been tolerated to reſcrve to their own of his goods would not ſuffice to dil 
uſe, not only their apparel 4nd a con- Charge the ſame. Swinb, 422. 
venient bed, but a c (fer with divers * Pag. 104. 
things therein neceſſary for their own Y 1Vern, 15. 
perſens; which things have becn uſu- 
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whereof the wife is to have one part to herſelf, and the other 
half is diſtributable by the ſtatute *, as we ſhall ſee more of 
hereafter. If the inteſtate hath neither wife nor child at 
the time of his death, his whole perſonal eſtate (the funeral 
expences, and other neceſſary charges being firſt deducted) 
ſhall be diſpoſed of in due courſe of adminiſtration, as now 
falling under the direction of the ſtatute of diſtribution * ; 
and conſequently muſt be diſtributed in ſuch manner as was 
ſhewn in a former chapter“. 


As to the child's being excluded as being heir ; this, we 
may obſerve, is one of the main points wherein the cultom 
of the city of London and province of York differ ; as in the 
former, whatever real eſtate the child has, either by deſcent 


from his father, or conveyed to him by his father in his life- 


time, it will in no wiſe bar the child from receiving his ſhare 
of his father's perſonal eſtate ; whereas here he will be to- 
tally barred from receiving any part thereof by the cuſtom, if he 
ſhould have any real eſtate by deſcent, or otherwiſe, from his 
father. For here not only the heir of lands holden in fee- 
ſimple is thereby barred from the recovery of a filial portion, 
but he alſo that is heir in fee-tail, either general or ſpecial ©; 
and although the lands be of very ſmall revenue, perhaps not 
more than a noble yearly rent, and the goods very great in 
compariſon of ſo ſmall a rent (as may be fool. or more); 
even in this caſe the heir is barred from the hope of a filial 
portion 4: and not only that heir is excluded from a filial 
portion who doth enter upon the land immediately after his 
father's death, but he alſo who is heir in reverſion, is heir; 
and being heir, can have no filial portion: ſo by this it may 
fall out very hard with the heir in reverſion ; for if he ſhould 


2 Swinb, 220. 

2 Ibid, 

b Chap, 3. : 

© Eſtates tail may be either general : 
Tor general to male or to female; —or 
ſpecial or ſpecial to male or to female, 
Tail general is, where lands and tene- 
ments are given to one, and the heirs of 
his body begotten. By which manner of 
dequeathing, how often ſoever the do- 
nee in tail marries, his iſſue by every 
ſuch marriage is in ſucceflive order ca- 
pable of inheriting the eſtate tail per for- 
mm dori, that is, by the form of the 
bit. If lands are given to a man, and 


the heirs male of bis body begotten, it 


creates an eſtate in tail male general: 
and vice verſa, an eſtate tail female 
general, Tenant in tail ſpecial is, 
where the gift is reſtrained to certain 
heirs of the donee's body, and does not 
go to all of them in general, As where 
lands and tenements are given to a man 
and the heirs of his body, on Mary bis 
now Wife to be begotten; hereby no iſſue 
can inherit, but ſuch ſpecial iſſue as is 
engendered between them two; not 
ſuch as the huſhand may have by anothet 
wife; and therefore it is called ſpecial 
tail, Black. b. 2. c. 7. 

d Swinb, 231, 232. 
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die in the mean time, before he could lawfully enter to thoſe 
lands which be his only in reverſion, he could reap no bene. 
fit either of his father's lands or goods; yet he muſt be con- 
tent with his lot, and though not he, but his ſhall enjoy the 
land at the time appointed? . And although the heir receive 
the land by ſettlement made upon his father's marriage; yet 
he is heir ſo as to be excluded thereby from a filial portion; 
as where the father having by ſettlement on his marriage 
ſettled his rea] eſtate to himſelf for liſe, part to his wife for her 
jointure, and the remainder of the whole to his firſt and othet 
ſons in tail, remainder to his own right heirs; the eldeſt fon 
was thereby excluded Ly the cuſtom of the province of York 
from having any ſhare of his father's perſonal eſtate fo And 
if the heir hold lands by deed of feoffment in mortgage, or 
with clauſe of redemption ; that is to ſay, upon condition 
that if the feoffor pay unto him a ſum of money at a certain 
day, that then the feoffor may re-enter, and the deed or 
grant be void; yet in the mean time, until the condition be 
performed and the land redeemed, it he ſhould demand any 
filial portion he is barred ; becauſe as yet he is heir to the 
deceaſed. But if the lands ſhould be redeemed, and the mo- 
ney ſatisfied, then it is thought that he may recover a filial 
portion; becauſe then he is not heir to the deceaſed, nor the 
advancement certain which was made by the father in his 
lifetime“. 


HAvinG thus ſeen how the heir may be barred from receir- 
ing a filial portion by having lands from his father by deſcent 
or otherwiſe ; we come now to conſider what advancement 
will bar a child from receiving a filia} portion, But before 
we proceed with this, we may here juſt take notice, that 
what has been ſaid concerning the heir being barred, relates 
folely to his being barred of what he would be entitled to by 
the cuſtom, and not what he will be entitled to by the ſta- 
tute ; which we ſhall perceive by what will be ſaid hereafter, 


e Swinb. 231. common aſſurance to paſs lands and te · 
f Caſe of Conſtable and Conſtable, nements; for it amounts to a feoſſ- 
2 Vern. 375. ment, the uſe drawing after it the poſ- 
E A ſeoffment, or deed of feoffment, ſeſſion without actual entry, and ſup" 
is the ancient method of conveyance. plying the place of livery and feift 
Black, Com. 2 V. 310. Vet fince the required by the deed of feoffmen' 
ſtatute of 27 Hen, VIII. c. 10. of uſes, 2 Ven. 35. 
the conveyance by leaſe and releaſe has b Swinb, 232, 
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As concerning the advancement, whereby a child may be 
barred from receiving a filial portion ; this advancement muſt 
be by the father in his lifetime, For although another beſtow 
any advancement, be it as much as it may, this preferment 
by another is no bar to the child from the recovery of a filial 
portion of his father's goods ; much leſs where the child hath 
advanced his eſtate by his own induſtry ', And if the father 
beſtow any thing upon another for his child's fake, or for the 
good of his child ; this is no ſuch preferment as will hinder a 
child of his filial portion * : and therefore if the father beſtow 
any thing upon a men of trade, to take his ſon for an appren- 
tice, and to teach him his myſtery, this is no advancement to 
the effect aforeſaid '; or if the father beſtow any thing upon a 
ſchoolmaſter, or tutor in the univerſity, for the increaſe of his 
child's knowledge in learning, or for any degree there to be 
obtained; this is no advancement to exclude the child of a 
filial portion ®, 

THE advancement muſt be a proviſion made by the father 
of ſome competent thing for the maintenance of his child, 
whereby he may be the better enabled to live after his father's 
death; for if the father beſtow any thing upon his child to 
any other end, as money in his purſe to ſpend among his 
equals, or to buy him ſuits of apparel or books; yet this is 
not to be holden for an advancement®,—If a portion be 
given to a child in lieu and ſatisfaction of a filial portion, and 
the child be of age, and in conlideration thereof doth releaſe 
his future filial portion ; then the child will be barred of any 
future claim: as a child when of age, for a valuable con- 
ſideration, may releaſe his future filial portion“. If the fa- 
ther in his lifetime beſtow a leaſe upon his child, or grant 
unto him an annuity for life out of his lands, though it be in 
ſuch manner as the child ſhall not reap any benefit thereby, 
ſo long as the father lives, but after his death; this is holden 
for a preferment or advancement : becauſe it was aſſured un- 
to him in his father's life-time?. And if the father beſtow a 
competent portion with his daughter in marriage upon him 
that ſhall marry her ; this is ſuch an advancement as will bar 
her from a demand of a filial portion . By the word por- 
tion is to be underſtood, not only a ſum of money, or part of 
the father's goods and chattels ; but alſo lands and annuities 
beſtowed by the father upon the fon *,—Competent, ſigni- 


i Swind, 233. © 4 Burn's Eccleſ. Law, 395. 
© Jhid. p Swinb. 234 

I Ibid, q Ioid. 

m Ibid. r Ibid, 
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fies equal, or not far inferior to that quantity which otherwiſe, 
according to the cuſtom of the province, ſhould fall to be 
due to the child, after the rate and proportion of the father's 
eſtate, at the time when he doth beſtow any ſuch thing upon 
his child; for the ſame being equal, or not much under the 
rate which ſhould belong to the child by the cuſtom, if his 
father had then died, ſhall ſtand for a ſufficient preferment 
and advancement to exclude him from a filial portion“. 


IT ſeems ſince Swinburn's days generally to have prevail. 
ed as the cuſtom of the province of York, that children (ex- 
cluſive of the heir at law) not advanced to their full propor- 
tion of the children's part, ſhall be admitted to come in for 
their ſhare of the ſaid children's part, bringing thereunto 
their partial advancements into hotchpot ; agreeable to what 
Swinburn acknowledgeth to be the rule of the civil law ; in 
conformity alſo to the cuſtom of London, and to the meaſures 
of the ſtatute of diſtribution, and the rules obſerved by the 
- courts of equity in all ſuch like caſes t. 


WHERE there is a wife, child, or children, the courſe of 
diſtribution of inteſtates effects within the province of York 
ſeems to ſtand thus : 


IF a perſon die inteſtate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad: 
vanced, or not advanced; in all theſe caſes it makes no dit- 
ference; for one way or other ſuch child ſhall have the whole 
clear perſonal eſtate, For ſuppoſing ſuch child to be heir at 
law; he ſhall have nothing by the cuſtom, but by the ſtatute 
he ſhall have the whole as next of kindred. If he is ad- 
vanced ; he ſhall likewiſe have nothing by the cuſtom, but 
by the ſtatute in like manner he ſhall have the whole, If he 
is partly advanced ; he ſhall have one half by the cuſtom, 
there being no other child with whom to bring his partial 
advancement into hotchpot; and the other half by the {ta- 
tute. So in like manner, if he is not at all advanced; he ſhall 
have one half by the cuſtom, and the other half by the ſtatute. 


s Swinb. 234. t 4 Burn's Eccleſ. Law, 403- 
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Ir ſuch perſon hath divers children, one of whom is heir at 
law, and the others are advanced; in this caſe, with reſpect 
to the cuſtom, it is as if he had no children : none of them 
can claim any thing by the cuſtom; and (the younger chil- 
dren being ſuppoſed to be fully advanced) the heir at law by 
the ſtatute ſhall have the whole. So here we may obſerve, as 
before hinted u; that as to the cuſtom the heir at law is barred 
by having lands; yet by the ſtatute he is in nowiſe barred 
by any lands that he may have had by defcent or otherwiſe 
from the inteſtate ; which we have ſeen in a former chapter“. 


IF ſuch perſon hath divers children, the firſt of which is 
heir at law, the ſecond advanced, the third partly advanced, 
and the fourth not advanced; in this caſe, the child partly 
advanced, and the child not advanced, ſhall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto bringing his partial advancement into 
hotchpot; and the other half (which is the dead man's part) 
ſhall be diſtributed by the ſtatute equally amongſt all the ſaid 
children (the ſecond only excepted, who is ſuppoſed to be 
fully advanced already), ſhare and ſhare alike. But if the 
heir at law hath been advanced by his father, otherwiſe than 
by lands, or as heir at law ; he ſhall bring ſuch advancement 
into hotchpot with his brothers and ſiſters, otherwiſe he ſhall 
have no diſtributive ſhare by the ſtatute, 


Ix reſpect of the dead man's part, which is diſtributable by 
the ſtatute ; we muſt obſerve as to this, that the repreſentatives 
of children dead are admitted to a diſtributive ſhare in the 
place of the deceaſed child or children whom they repreſent ; 
but not ſo of the cuſtomary part by the cuſtom, 


Ir a man hath a wife and no child, ſhe ſhall have 
(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the dead man's part) ſhall 
be diſtributed by the ſtatute ; of which dead man's part by 
the ſaid ſtatute ſhe ſhall have one half, and the other half 
ſhall go to the next of kindred to the deceaſed in equal degree : 
fo that, dividing the whole into four parts, ſhe ſhall have 


v Pag. 116, Chap. 3. pag. 67. 
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three, and they ſhall have one. But in reſpect to the dead 
man's part, although there be no child, yet if there hath been 
a child, and there are any legal repreſentatives, that is, lineal 
deſcendants of ſuch child ; then of the dead man's part by the 
ſaid ſtatute, the wife ſhall have but one-third, ard the re- 
preſentatives ſhall have the other two-thirds : ſo that, dividing 


the whole into fix parts, ſhe ſhall have four and they ſhall 


have two. 


IF a man hath a wife, and alſo a child or children, one of 
which children is heir at law, and the others are advanced; 
in this caſe, with reſpect to the cuſtom, it is the ſame as if he 
had no child; and conſequently the wife ſhall have one half by 
the cuſtom, and the other half (being the dead man's part) 
ſhall be diſtributed by the ſtatute ; of which dead man's part, 
by the ſaid ſtatute, ſhe ſhall have one-third, and the other two- 
thirds ſhall go to the heir at law; ſo that, dividing the whole 
into fix parts, ſhe ſhall have four, and he ſhall have two. 


IF a man hath a wife, and alſo a child or children, any one 
or more of which children are not advanced ; by the cuſtom 
ſhe ſhall have one-third part, and the children not advanced 
ſhall have another third part, and the remaining third part 
(being the dead man's part) ſhall be diſtributed by the ſtatute : 
of which dead man's part, by the ſaid ſtatute, ſhe ſhall have 
one third, and the other two-thirds ſhall be diſtributed 
amongſt the children; ſo that, dividing the whole into nine, 
ihe ſhall have four, and they ſhall have five. 


To illuſtrate this, let us here for example ſuppoſe a man 
inhabiting within the province of York dies inteſtate, leav- 
ing a clear perſonalty of goool; and leaving a widow and 
four children; the firſt being heir at law to freehold lands, 
and having received likewiſe of his father in his lifetime 400l. 
to ſet him up in trade; the ſecond advanced to the amount 
of zoool; the third partly advanced, to the amount of 600! ; 
and the fourth not at all advanced. The queſtion is, how 
this perſonalty ſhall be diſtributed ? Firſt of all, the widow 
ſhall have one-third part by the cuſtom, as her widow's por- 
tion, to wit, 3oool. Another third part, by the ſaid cuſtom, 
{hall be diſtributed amongſt the children; of which the heit 

at 
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at law (as ſuch} by the ſaid cuſtom is excluded from re- 
covering any ſhare; the ſecond fon alſo, as being fully ad- 
vanced, is excluded ; but hereunto the third ſon ſhall bring 
his partial advancement of 600l into hotchpot, and then the 
third and fourth ſons ſhall divide the 36001 equally between 
them; but the real benefit thereof to the third ſon will be but 
12001 and to the fourth ſon 1800l. The remaining third 
part of the ſaid perſonalty, which is the dead man's part, 
ſhall be diſtributed by the ſtatute ; of which, by the ſaid ſta» 
tute, the widow ſhall have one-third, to wit, 1000] ; and the 
reſidue, being 2000], ſhall be diſtributed equally amongſt the 
ſaid three children, viz. the heir at law, and third and fourth 
ſons (the heir at law being let in for ſo much by the ſtatute 
and the ſecond ſon being til] excluded, as having received 
more than his juſt proportion of his father's whole perſonal 
eſtate); but hereunto the heir at law ſhall firſt bring his par- 
tial advancement of 4ool into hotchpot, and ſo the ſaid three 
children ſhall divide the whole 2400l equally amongſt them 
but the real benefit thereof to tlie heir at law will be but 400l. 
and to the ſaid two younger children 8ool each. So that of 
the whole clear perſonalty of gocol, the widow ſhall have 
4000], the heir at law 40ol, the ſecond child nothing, the 
third child 2000], the fourth child 26001; which added to- 
gether makes the goool*. But if by ſettlement a jointure is 
limited to the wife, in bar of all her demands out of the per- 
ſonal eſtate of her huſband, by virtue of the cuſtom or other- 
wiſe, ſhe will be debarred of any ſhare, either by the cuſtom 
or ſtatute; and in ſuch caſe it will be as if there were no wife, 
as has been mentioned /; and conſequently the children muſt 
have the whole. 


By this cuſtom, the cuſtomary ſhare which the children are 
entitled to, veſts in them immediately on the inteſtate's death; 
quite different to the cuſtomary ſhare which the children of a 
freeman of London are entitled to by the cuſtom of London, 


which does not veſt in them till they are twenty-one years of 


age; wherefore, until they attain that age, they cannot diſ- 
poſe of it by will; and if they die under that age their ſhare 
ſurvives to the other children, as has been ſhown*. But 
here, as the cuſtomary ſhare veſts immediately on the in- 


* 4 Burg's Eecleſ. Law, 407. 7 Pag. 103. 
7 Pag. 114 
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teſtate's death, as doth the ſhare the children are entitled to 
by the ſtatute of diſtribution ; ſo that the whole is veſted in 
them immediately on the inteſtate's death, and being fo 
veſted, in caſe either child dies under age, and without will, 
the ſhare of ſuch child will fall under the ſtatute of diſtribu- 
tion, and go according to the courſe of diſtribution treated 
of in a former chapter *. And if the infant be of the age of 
fourteen, if a male, or twelve, if a female, he or ſhe may 
diſpoſe thereof by will; as has been before mentioned con- 
cerning what an infant is entitled to by the ſtatute of diſtribu- 
tion ®, That a male infant may make a will, and thereby 
diſpoſe of his goods and chattels at the age of fourteen, and a 
female at the age of twelve years, ſeems generally ſo to be 
allowed as not to admit of a doubt; provided they be of ſuf- 
ficient diſcretion. But as to real eſtates, by the ſtatute 
34 & 35 Hen. VIII. c. 5. ſect. 14. wills or teſtaments 
made of any manors, lands, tenements, or other heredita- 
ments, by any perſon within the age of twenty-one years 
ſhall not be good or effectual in law; yet by this ſtatute, and 
the ſtatute 12 Car. II. all perſons of ſound mind (except 
infants and married women) are enabled to diſpoſe by will 
in writing of their whole landed property (except their 
copyhold tenements); concerning which particulars we 
ſhall treat in the ſubſequent part of our work, and therewith 
begin the enſuing chapter. 


SECTION THE FOURTH. 


' OBSERVATIONS ON THE USE and BENEFIT A 
WILL may BE To a MAN's FAMILY ok 
RELATIONS, 


| AVING juſt now ſhewn that every man is at liberty 

1 to make a will, and thereby to diſpoſe of his real 
eſtate, and in a former part of our work, that he may by 
will diſpoſe of the whole of his perſonal eſtate to whom he 
thinks fit<; likewiſe that infants at the age of fourteen 
years, if males, and twelve if females, may make wills, 
and thereby diſpoſe of their perſonal eſtate; and as in our 
explanation preceding the contents of this work, we have 
briefly pointed out, and progreſſively explained the manner 
of the law's diſpoſal in caſe of inteſtacy, by which the utility 


2 Chap. 4. © Pag. 101. 
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of a will in a variety of caſes may readily be perceived ; we 
ſhall here make ſome brief obſervations on the uſe and bene- 
fit the ſame may be to ſuch of a man's family or relations 
who would be legally entitled to his eſtate and effects in caſe 
he died inteſtate. And to this end we will firſt ſuppoſe a 
man to have relations, ſeveral of whom may be entitled to 
the adminiſtration of his eſtate, and he makes his will, and 
appoints one or more executors, and thereby gives his rela- 
tions his perſonal eſtate, juſt in the ſame proportion as the law 
would entitle them thereto in caſe he had died inteſtate, and 
left it to the diſpoſition of the law: now by means of the will, 
for which ſome at firſt ſight may be apt to think there was 
little occaſion, much altercation may be prevented; as there- 
by all diſputes and controverſies concerning who ſhould have 
the adminiſtration will be totally excluded, no room being 
left for diſpute ; and therefore it is probable very conſider- 
able expence will be ſaved ; for as we have ſeen in the firſt 
chapter of this book, there may be room for contending who 
ſhould, and who ſhould not have the adminiſtration ; and in 
the ſecond chapter, we may perceive there are many circum- 
ſtances that might excite thoſe entitled thereto, rigorouſly to 
contend for it; which having too often been the caſe, and 
the determining who ſhould have the adminiſtration attended 
with ſuch expence and detriment to the parties concerned, as 
ultimately to render the inteſtate's perſonal eſtate of little or 
no benefit to them, 


5 


NEXT let us ſuppoſe a man to die inteſtate, leaving a wife 
and ſeveral children who are of age, and equally entitled to 
the adminiſtration with their mother; yet all amicably agree 
to ſuffer their mother alone to adminiſter their deceaſed fa- 
ther's eſtate; and that one or more of thoſe children have 
been advanced by their father, either in part or to the full 
amount of their ſhare of his perſonal eſtate, Now although 
thoſe children may all have amicably agreed to ſuffer their 


mother to adminiſter, yet it may not only require ſome con- 


ſideration for the adminiſtratrix to aſcertain this advancement, 
and ſo to make a juſt and equal diſtribution amongſt them, 
purſuant to the ſtatute of diſtribution ; and (if the inteſtate 
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be a citizen of London, or an inhabitant of the province of 
York, where the cuſtoms interfere with the ſtatute) to make 
diſtribution purſuant to thoſe cuſtoms and the ſtatute z but it 
will probably require much more conſideration, as well as a 
deal of pains and trouble for the adminiſtratrix, after ſhe 
has allotted each of thoſe children their lawful ſhare, to 
convince them that it is the whole each can demand; fo 
that all may be ſatisfied of juſtice being done, and there- 
by be prevented from calling in the aid of counſel, or 
ſome perſon learned in the law, if not the aid of a court 
of equity, to ſatisfy them reſpecting their ſhares of their 
deceaſed father's eſtate ; which latter aid having been often 
required when the former could not ſatisfy, the conſequence 
hath been, that conſiderable ſums of money have been ſpent 
in litigation, and that not only to the great loſs, but even 
to the utter ruin of ſome of the inteſtate's children ; which 
might totally have been prevented, had he made a will with 
good advice, as by the aſſiſtance of ſome perſon ſufficiently 
veried in the law. 


Ac Alx, let us ſuppoſe a man to die inteſtate, leaving no 
wife, but a child or children, who may not be of the age the 
law requires to adminiſter his eftate, Here, as concerning, 
the perſonal eſtate, the ordinary aſſigns ſome perſon to take 
care thereof, and to provide for the infant's maintenance and 
education . Whereas the father might by will have veſted 
his eſtate in one or more of his judicious friends to have 
taken care thereof, and to have diſpoſed of it at ſuch times, 
and in ſuch manner as he might have directed; by which 
means he would not only have had one or more perſons 
of his own chooſing to take care of his eſtate for his chil- 
dren, and to diſtribute it to them according to his own 
direction, but would have ſaved the expence which the ordi- 
nary's aſſignment is attended with, and which ceaſes when 
either child attains twenty-one years of age, on which a new 
adminiftration is granted; the expence whereof, as well as of 


that which ceaſes, is ſomewhat more than the expence of 


4 Black, Cum. IV. 461, 463. 
general 
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general letters of adminiſtration : ſo that in this caſe here is 
perhaps more than double the expence to come out of the de- 
ceaſed's eſtate than the proving his will (if he had made a 
will) would have been attended with ; and probably much 
greater expence than this, the children, when of proper age, may 
be occaſioned, by calling the perſon aſſigned by the ordinary 
to account, and in getting his account fettled and adjuſted, 


CONCERNING the utility of a will, and the benefit it may be 
of to a man's family or relations, much more might be ſaid ; 
as any perſon after reading this work may clearly perceive, and 
thereby ſee that ſuch advantage may redound to a man's fa- 
mily or relations by a will, as to be convinced that the ſmall 
expence of employing counſel, or a perſon ſufficiently verſed 
in the law for making it, is not an object to be compared 
with the hazard of litigation that might be occaſioned by a 
perſon's dying inteſtate; and the Joſs and detriment his family 
or relations may thereby ſuſtain, By a will made with 
good advice, or by the aſſiſtance of a perſon ſufficiently 
verſed in the law, the teſtator's eſtate may be given and diſ- 
poſed of ſo as not to leave the leaſt room for diſpute or liti- 
gation ; yet if the will be not made with good advice, it 
may be attended with as bad conſequences as if the teſtator 
had died inteſtate, and left his eſtate to the diſpoſition of the 
law ; and this is obvious to every perſon who has been con- 
verſant with the books of report, or hath attended the courts 
of juſtice; and it is obſerved by Sir William Blackſtone e, 
that an ignorance of the forms which the policy of the laws 
hath made neceſſary for the wording of laſt wills and teſta- 
ments, and of the atteſtation, muſt be of dangerous conſe- 
quence to ſuch as compile their own teſtaments without any 
aſſiſtance; and that thoſe who have attended the courts of 
juſtice, are the beſt witneſſes of the confuſion and diſtreſſes 
that are thereby occaſioned in families, and of the difficul- 
ties that ariſe in diſcerning the true meaning of the teſtator, 
or ſometimes in diſcovering any meaning at all ; ſo that in 
the end his eſtate may be veſted quite contrary to his inten- 
tions ; becauſe he has perhaps omitted one or two formal 
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words, which are neceſſary to aſcertain the ſenſe with indiſ- 
putable legal preciſion, or has executed his will in the pre. 
ſence of fewer witneſſes than the law requires. 

As an illuſtration of thoſe obſervations will appear in the 
enſuing part of this work, where the teſtator has ſuch in- 
ſtructions for making his will, as by due attention thereto, 
he may be aſſiſted and enabled to make it with accuracy; 
unleſs his eſtate ſhould be ſo fettered with intails, or en- 
tangled by ſettlements or conveyances, as to render him 
incapable of forming a juſt conception thereof ; and under 
ſuch circumſtances as well as when the eſtate is of very 
conſiderable value, it is adviſable for him to apply to coun- 
ſe], or ſome perſon well verſed in the law, for further inform- 
ation: we ſhall now conclude this part of our work by juſt 
mentioning that as it hath been preſumed, where a will has 
been made contrary to the intereſt and inclination of ſome of 
the teſtator's family or relations, the ſame unknown to him 
has been deſtroyed before his death, or concealed afterwards ; 
and thereby notwithſtanding the care he may have taken to 
diſpoſe of his eſtate and effects, the ſame have been left to 
the diſpoſition of the law: for preventing ſuch misfor- 
tune we may obſerve lord Coke's advice; which is to make 
two parts of the will, and to leave one part thereof in the 
hands of a friend; either of which parts may be proved, 
and hereby the teſtator's will may be ſecured; and if he 
ſhould have a mind to cancel it at any time before his death, 
this will in no wiſe prevent or hinder him from ſo doing ; no 
more than if there was only one part. For the cancelling of 
one part when the ſame is done with an intention to deſtroy 
the will, is as the cancelling of both, and a good revocation 
of the whole will 5, —— Where the eſtate and effects are of 
any conſiderable value, this method of making the will in 
two parts, and leaving one part thereof with a friend, is com- 
monly uſed, | 
work, p. 163); it would be well for bim 


f 4 Co, Rep, 36. 

E 1P. Will. 346. Note 1. 4 edit. 
The deftroying the will by cancelling 
the duplicate, depending on its being 
done with a mind or intention to re- 
voke (unleſs the teſtator makes an- 
other will, and thereby effectually re- 
vokes the former, concerning which we 
ſhall treat in a ſubſequent part of our 


at the time of cancelling the duplicate 
to mention his intention to ſome diſin- 
tereſted perſon, or to make a memo- 
randum thereef in writing, which might 
be ſubſcribed by witneſſes ſimilar to the 
form we have laid down for republiſk- 
ing a will in page 169. 
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DISPOSAL OF A PERSON's ESTATE BY 
WILL AND TESTAMENT. 
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The Power a Man hath for diſpoſing of his Pro- 
perty by Will, What he may not diſpoſe of by 
Will. E/tates to be fo diſpoſed of as not to be 


rendered unalienable after a certain Time. 


N the former part of this work it has been ſhewn, 
that all perſons may by will diſpoſe of their perſonal 
eſlate to whom they think fit*; and that male infants, if 
they are of ſufficient diſcretion at fourteen, and females at 
twelve years of age, may diſpoſe of their perſonal eſtate. by 
will, Perſonal eſtate is generally underſtood in contra- 
diſtinction to real eſtate, as money, goods, and chattels, 
particulariſed in the ſecond ſection of the ſecond chapter of 
the law's diſpoſal, and there ſhewn by what will go to the 
adminiſtrator, As to real eftate*, by ſtatute 34 & 35 
Hen. VIII. c. 5. and by virtue of the ſtatute 12 Car. II. 
e. 25. all perſons (except married women, infants, idiots, 
and perſons of nonſane memory} are empowered to diſpoſe 


„ by will in writing of the whole of their landed pro- 


perty (except their copyhold tenements) to whom they 
think fit, unleſs it be to bodies corporate* ; and that even 
to the total diſinheriſon of the heir at law, notwithſtanding 
that erroneous opinion which ſome entertain of the neceſſity 
of leaving the heir a ſhilling, or ſome other exprels legacy, 
in order to diſinherit him effectually. 

4 Paze 101. 4 Defined, Page 36. 

> Page 113. 122, © Black, Com. 2 V. 375» 376. 

© Poge 28—36. 
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THvus has the legiſlature enabled perſons to diſpoſe of 
their landed property to any perſon or perſons, except it be 
to bodies corporate, the reaſon of which exception will be 
ſhewn hereafter *, And as to freehold eſtates held by one 
perſon during the life of another, ſtyled eſtates pur auter vie, 
thoſe are alſo deviſable by will, as may be perceived by what 
has heretofore been mentioned', But no proviſion being 
yet made with reſpect to copyhold eſtates, the power of de- 
viſing is now indirectly exerciſed over thoſe by an applica- 
tion of the doctrine of uſes, ſimilar to that which was an- 
ciently reſorted to in reſpect to freehold lands ; for the prac- 
tice is to ſurrender to the uſe of the owner's laſt will, and on 
this ſurrender the will operates as a declaration of the uſe 
and not as a deviſe of the land itſelf ?. So from hence we 
may obſerve that the teſtamentary power is now exerciſable 
either directly or indirectly over land of every tenure now in 
uſe where the ſame is not held in joint-tenancy, or fettered 
with intails, of which we ſhall hereafter make mention. 
But with reſpe& to land, or real eſtate, it muſt be obſerved, 
that a deviſe will not operate thereon, unleſs the teſtator is in 
poſſeſſion thereof at the time of executing his will ; yet as to 
perſonal eſtate it will operate upon whatever a man has there- 
of at the time of his death, concerning which we ſhall ſee 
more in a ſubſequent chapter b. 


WHERE there is a general deviſe of lands, and there is na 
ſurrender of the copyhold lands to the uſe of the will, the con- 
ſtruction at law is, that thoſe do not paſs by the will; copy- 
hold lands not being properly the ſubject of a deviſe, and there- 
fore do not paſs by the will, but by the ſurrender i. So if I 
would deviſe a copyhold eſtate I muſt ſurrender it to the uſe 
of my will, otherwiſe, after my death application muſt be made 
to a court of equity for ſupplying the defect thereof, which 
the court will do in ſome caſes, as in favour of a child or widew, 


e Page 136. draught of a will, the ſigning and pub - 
7 Page 49. lication whereof were prevented by the 
* Co, Lit. 111. Note 1. 13 edit. ſudden death of the teſtator, yet being 
h Pape 169, 170. proved in the eccleſiaſtical court as 2 


i 1 Atkyrs 388. In a caſe before teſtamentaty paper, was ſufficient to 
Sir Lloyd Kenyon, maſter of the rolls, paſs copyholds, which the teſtator had 
ſitting for lord chancellor, May 1786, before ſurrendered to the uſe of bis 
his honour determined that a mere will, 2 Bio, Cha, Rep, 58. 
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and in favour of creditors where there is a deviſe of real eſtate 
to pay debts, and there is no real eſtate but copyhold &. 


ConCcERNING infants, married women, ideots, and per- 
ſons of nonſane memory, more will be ſaid hereafter under a 
ſubſequent head ; and here we may obſerve, that notwith- 
ſtanding the law has given a man a large and extenſive power 
for diſpoſing of his property by will, yet there are ſome eſtates 
and effects which he may by deed or otherwiſe diſpoſe of in 
his life-time, but is not allowed to diſpoſe thereof by will ; 
and thoſe ſhall be our next ſubject: 


» AND here we ſhall firſt advert to what has been mentioned 
in the former part of this work, that all ſuch chattels per- 
ſonal as a woman is poſſeſſed of, immediately on marriage 
veſt in her huſband ; and that her chattels real he may make 
his own if he pleaſes!. The former of thoſe he may diſpoſe 
of by will to whom he thinks fit; but the latter, unleſs he 
exerciſed ſome act of ownerſhip to make them his own, as in 
caſe of leaſehold eſtates for years, or for years determinable 
upon lives, he may ſurrender the leaſes, and take new leaſes, 
or ſell the eſtates and repurchaſe them, otherwiſe thoſe will 
not paſs by his will, but on his death will return to his wife; 
yet if he ſurvives her, will be his own to all intents a. S0 it 
will be in reſpect of any debts that were due to the wife be- 
fore marriage, and which were not received or got in by the 
huſband and wife during their joint lives. So likewiſe it 
will be in reſpe& to the wife's paraphernalia deſcribed in the 
former part of this work *. 


As to joint-tenancy, if any eſtate either real or perſonal is 
held in joint-tenancy, it cannot be deviſed by will; for a 
deviſe of an eſtate whereof the deviſor is jointly ſeiſed is void, 
the will not taking effect till after the death of the deviſor, 
and by his death all the eſtate prefently comes by the law to 


* Law of Teſt. 171. 4 Burn's 4 edit. as where a copyholder has mort- 
Fecleſ, Law, 59. Where the real eftate gaged his copyholi and the mortgagee 13 
generally is deviſed for, or charged by admitted, the mortgagor, not having the 
will with, payment of debts, copyhold legal eſtate of coyhold in him, has no 
lands which are not ſurrendered to the eſtate that he can ſurrender, and theres 
uſe of the will, do not paſs thereby, if fore may deviſe the copyhold premiſes 
there be freehold ſufficient to anſwer without any ſurrender, Ibid. 360. Note 
the purpoſe z otherwiſe it ſhall and the 1. as alſo he may where the legal eſftare 
court will ſupply the ſurrender. Yet is in truſtees, 2 Alk. 38. Bro, Cha, 
the freehold, if any, ſhall be firſt applied; Rep. 481. 
dut this is to be underſtood of the legal | Page 3. 
eſtate only, for an equitable eſtate of co- m 4 Co, Rep. 51. 

Pybold will paſs by ſuch deviſe without n Page 36, 37. 
lurrender, 3 P. Will. 98. Note 2. 
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his companion which ſurviveth e, and who takes the whole 
by prior title ?. The nature and effects of joint - tenancy 
being very neceſſary to be underſtood, I ſhall here be ſome- 
what particular in deſcribing it; and then ſhew how a joint- 
tenant may obtain power for deviſing his part by will. * 
tenancy is where two or more perſons come to and hold an 
eſtate jointly by one title, and thoſe perſons are called joint. 
tenants, becauſe the eſtate is conveyed to them jointly ; as 
where a man is ſeiſed or poſſeſſed of an eſtate in fee-ſimple, 
and makes a conveyance to two or more and their heirs, or 
makes a leaſe to them for life, or where two or more have a 
joint eſtate in a chattel real or perſonal, or a joint eſtate in a 
debt, duty, covenant, contract, &c. it is a joint-tenancy, and 
the part of him that dies goes not to his heir, executor, or ad- 
miniſtrator, but the whole to the ſurvivors or ſurvivor ; and 
a will made by a joint-tenant during the continuance of the 
joint-tenancy is not a good will, even as to his ſhare of the 
eſtate under the ſtatute of wills, notwithſtanding a ſubſequent 
ſeverance of the joint-tenancy by a partition made after the 


making of the will and before the teſtator's death, unleſs there 


be a republication of it after the partition . But as to joint- 
merchants for the wares, merchandizes, debts or duties, that 
they have as joint-merchants or partners, the ſame ſhall not 
ſurvive but ſhall go to the executors or adminiſtrators of him 
that dieth, by the law of merchants, which is part of the 
laws of this realm for the advancement and continuance of 
commerce and trade, as being for the public good. And 
for the encouragement of huſbandry and trade, it is held, that 


a a ſtock on a farm, though occupied jointly, and alſo a ſtock 


uſed in a joint undertaking by way of partnerſhip in trade, 
ſhall always be confidered as common and not as joint-pro- 
perty, and there ſhall be no ſurvivorſhip therein*. So that 
it may be in the power of the joint-merchant, joint-trader, or 
farmer, to deviſe his ſhare by will; and in caſe he dies with- 
out will, the ſame ſhall go to his adminiſtrators, as his 
other perſonal eftate ; yet in deeds of partnerſhip it is uſual 
to inſert a covenant for this purpoſe, 


In order to ſhew how one joint-tenant may obtain power 
to deviſe his part by will, we may firſt take notice of the dif- 
ference between joint-tenants and thoſe called tenants in 
common; and then proceed to ſhew how a joint-tenancy 
may be turned into a tenancy in common by either of the 

© Co, Liit. 18 5, 186. r Burr, Mansf. 1438, 

p Gilb, on Wills, 123. * Co. Litt. 182. 


4 Black. Com. a V. 399. t Black, Com. 2 V. 399. 
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tenants, and from that brought into a ſeparate eſtate, Joint- 
tenants have the eſtate by one joint title and in one right, 
and tenants in common by ſeveral titles, or by one title and 
by ſeveral rights, but this property is common to them both, 
viz. that their occupation is undivided, and that neither of 
them knoweth his own ſeparate part, both having a unity of 
poſſeſſion, ſo that neither tenant is poſſeſſed of any particular 
part of the eftate, but each hath a ſhare in and throughout the 
whole; and, as has been obſerved, an eſtate held in joint-te= 
nancy goes to the ſurvivors or ſurvivor, and never deſcends to 
the heir nor goes to the executor or adminiſtrator of the deceaſed, 
except in the caſe of joint-merchants, traders, &c. But an 
eſtate held by a tenancy in common, either of the tenants may 
diſpoſe of his part to whom he pleaſes by will, and the deviſee 
or deviſees to whom the ſame is deviſed will have a good title 
thereto; and in caſe the eſtate is not deviſed by will, and one 
of the tenants thereof dies inteſtate, his fhare will deſcend or 
go to his iſſue or next of kin “. 

THe creation of an eſtate in joint-tenancy depends on the 
wording the deed or deviſe by which the tenants claim title ; 
for this eſtate can only ariſe by purchaſe * or grant, that is, 
by the act of the parties, and never by mere act of law V. If 
an eſtate be given to two or more perſons without adding any 
reſtrictive, excluſive, or explanatory words, as if an eſtate 
held in fee-ſimple be deviſed to A and B and their heirs, this 
makes them joint tenants in fee thereof; ſo if it be given to A 
and B for their lives, it makes them joint-tenants forlife. So 
if a chattel real, as a leaſehold eſtate for years, or any chattel 
perſonal, as a horſe, a piece of plate, or any houſehold goods, 
be given to two or more perſons without adding any reftric- 
tive, excluſive, or explanatory words, they are joint-tenants 
thereof, A tenancy in common may be created by expreſs 
limitation, but care muſt be taken not to inſert words which 
imply a joint-eſtate; but as in this reſpect there is great 
nicety in wording of wills as well as deeds, it is the moſt 
uſual as well as the ſafeſt way, when a tenancy in common 
is meant to be created, to add expreſs words of excluſion as 
well as deſcription, and limit the eſtate, whether real or per- 


Co. Litt, 189. * The word purchaſe is defined, Page 69. 
' Hawkins's Abr. Co, Litt, 267. Y Black, Com. 2 V. 180. y 
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ſonal, to A and B [the perſons to whom it is limited] to hold as 
tenants in common, and not as joint-tenants *, 


JoinT-TENANCIES may at any time be turned into te- 
nancies in common at the election of either of the joint- 
tenants ; for if one joint-tenant aliens or conveys his eſtate 
to a third perſon, the joint-tenancy is ſevered and turned 
into a tenancy in common; for the grantee and the remain- 
ing joint-tenant hold by different titles (one derived from the 
original, the other from the ſubſequent grantor) ; and if 
a joint-tenant in fee makes a leaſe for life of his ſhare, this 
defeats the jointure*; ſo if there be three joint-tenants and 
one of them aliene that which to him belongeth to another, 
in this caſe the alienee is tenant in common with the other 
two joint-tenants, but the other two are ſeiſed of the two 
parts which remain jointly, and of theſe, two parts ſur- 
vivorſhip will take place“; and if one of three joint- 
tenants releaſes his ſhare to one of his companions, though 
the joint-tenancy is deſtroyed with regard to that part, yet 
the two remaining parts are ſtil] held in jointure ©, When a 
Joint-tenancy is turned into a tenancy in common, any of 
the tenants in common, as has before been obſerved, may 
deviſe their ſhare by will, or the ſame if not deviſed will de- 
ſcend or go to their iſſue or next of kin; yet the deviſees or 
iſſue will not have an eſtate in ſeveralty or any ſeparate eſtate, 
but will ſtill be tenants in common, and till partition made, 
the unity of poſſeſſion will continue; for there are only two 
ways by which eſtates held as tenancies in common can be 
diflolved ; the one is by uniting all the titles and intereſt in 
one tenant by purchaſe or otherwiſe, whereby the whole may 
be brought to one ſeveralty, or the whole eſtate veſted in one 
of them; the other is by making partition, which if they 
mutually agree, they may make when they pleaſe between 
themſelves ; but if they cannot mutually agree to divide, they 
may have recourſe to the writ framed upon the ſtatutes 31 
Hen. VIII. c. I. and 32 Hen. VIII. c. 32. whereby all joint- 


2 Black. Com. 2 V. 194. c Black. Com. 2 V. 186. 
a Ibid, 185, 186. | d Page 131. 
U Co. Litt. 189. e Black, Com, 2 V, 194. 
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tenants and tenants in common, either of eſtates of inherit= 
ance or other leſs eſtates, are compellable to make partition*. 


From hence we may perceive, that a man by his own 
act may obtain power for diſpoſing by will of his ſhare in 
the eſtate which he held in joint-tenancy. So where a man 
is ſeiſed of ſuch eſtate in fee- tail as by virtue of a fine or re- 
covery may be conveyed, of which mention is made in the 
appendix to this work ?; he may obtain power to deviſe the 
ſame by will, But if the joint-tenant, or tenant in tail, 
makes his will before ſeverance of the joint-tenancy, or bar- 
ring the intail, the deviſe will be void, unleſs the will be 
afterwards republiſhed by the teſtator *® With reſpect to 
dower, mentioned in the former part of this work, we may 
here, by way of reminding the reader of what has heretofore 
been ſaid concerning it, juſt obſerve, that a wife cannat be 
barred thereof by her huſband's will, unleſs after his death 
ſhe accepts of any thing given her thereby as in lieu or ſatiſ- 
faction for her dower. 


HavinG thus ſhewn what a man may, and what he may 
not, diſpoſe of by will, we come now to treat on the dii- 
poſal of eſtates in ſuch manner as the ſame may not thereby 
be rendered unalienable after a certain time, 


ALTHovGn, as it has been obſerved, a man may by will 
diſpoſe of his landed property to whom he thinks fit, and 
that even to the total diſinheriſon of the heir at Jaw, yet he 
muſt diſpoſe of it in ſuch manner as that it may be aliened 
or conveyed within ſuch time as the law hath fixed; in 
order that it might thereby be rendered capable of anſwering 
the purpoſes of commerce, and providing for the innume- 
rable contingencies of private life; and therefore the eſtate 
muſt not be fo deviſed as to create what the law calls a 
perpetuity, As where a deyiſe was made to the Drapers 
Company and their ſucceſlors in truſt, to conyey the eſtate 


f Ibid. 185, 1 Page 96. 
b See page 242. K Black, Com. 2 V. 174. 
d See republiſhing a will mentioned, 

Page 168, 169. 
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to the deviſor's grandſon Matthew Humberſton for life, and 
afterwards, on the death of the ſaid Matthew, to his ſon 
for life, and ſo to the firſt ſon of that firſt ſon for life, &c. 
and if no iſſue male of the firſt ſon, then to the ſecond fon 
of the ſaid Matthew'Humber/ton for life, and ſo to the firſt 
ſon, &c. and in failure of ſuch iſſue of the ſaid Matthew, 
then to another Matthew Humberſton for life, and ta his 
firſt ſon for life, &c. with remainders over to many of 
the Humberſtons (as the reporter thinks, about fifty) for 
their lives ſucceſſively, and their reſpective ſons, when born, 
for their lives, without giving any eſtate in tail to any of 
them, or making any diſpoſition of the fee. This caſe 
being brought before the court of chancery, it was held by 
Lord Cowper, that this attempt to make a perpetual ſuc- 
ceſſion of eſtates for life was vain and impracticable, and 
that there ought to be a ſtrict ſettlement made, and the intent 
of the teſtator followed as far as the rules of law would ad- 
mit; and his lordſhip directed a ſettlement to be made, ſo 
that ſuch who were in being ſhould be only tenants for life ; 
but where the limitation was to a ſon not in being, there he 
muſt be made tenant in tail'; who, when of age, may be 
enabled by ſuffering a recovery, if not by paſling a fine, 
to ſell and convey the inheritance, which a tenant for life 
cannot alone obtain power to do, as will be ſhewn in the 
appendix to this work, as alſo how real eſtates may be deviſed 
with remainders in tail *. 


Wirz reſpect to executory deviſes, a brief deſcription 
whereof we ſhall ſee hereafter“; the utmoſt length that has 
been hitherto allowed for the contingency of an executory 
deviſe to happen in, is that of a life or lives in being, and 
one and twenty years afterwards ; as when lands are deviſed 
to ſuch unborn ſon of a feme-covert as ſhall firſt attain the 
age of twenty-one, and his heirs ; the utmoſt length of time 
that can happen before the eſtate can veſt, whereby the inhe- 


Gib. on Wills, 159. Law of m See Clauſe g. Page 239—242, 
Teſt. 155, 1 P. Will, 333. Note 1. u Page 149. | 
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ritance may be aliened or conveyed, being the life of the 
mother and the ſubſequent infancy of her fon. 


As to chattels reale, which may be deviſed with limita- 
tions over; in order to prevent the danger of perpetuities, 
it has been ſettled, that thoſe may be deviſed to ane for life, 
and after his death to another for life, which is termed 
limiting over, and ſo to as many perſons as are in being; 
but all the perſons muſt be in being Curing the life of 
the firſt deviſee, or perſon to whom firſt deviſed, as then 
all the candles are lighted and conſuming together, and 
the ultimate remainder, as it is termed, is in reality 
only to that remainder-man who happens to ſurvive all 
the reſt : or, that ſuch remainder may be limited to take 
effect upon ſuch contingency only as muſt happen (if at all) 
during the life of the firſt deviſee?. But of this ſee more at 


the bottom of the next enſuing page, 


LimiTATI1oNs of chattels perſonal, in remainder after a 
bequeſt for life, are in like manner permitted, though for- 
merly that indulgence was only ſhewn where merely the 
uſe of the goods, and not the goods themſelves, was given 
to the firſt legatee, the property being ſuppoſed to continue 
all the time in the executor of the deviſor. But now that 
diſtinction is diſregarded; and if a man, either by deed or 
will, gives or deviſes his books or furniture to A for life, 
with remainder after the death of A to B, this remainder to 
B is good 1; and it has been held that B might exhibit a bill 
againſt A to compel him to give ſecurity that the goods ſhall 
be forthcoming at his deceaſe. But, in the caſe of Foley and 
Burnet, March, 1783. By lord chancellor Thurlow : the 
Caſes as to tenant for life giving ſecurity for the goods have 
been over-ruled, and the court now demands only an inven- 
tory, which is more equal juſtice; as there ought to be 
danger, in order to require ſecurity". With reſpect to be- 
queſts of chattels with limitations over, we muſt obſerve, that 
where an eſtate-tail in things perſonal is given to the firſt or 


o Deſcribed, page 28, 29. q Black, Com. 2 V. 398. 
? Law of Teſt, 82. Black, Com. r Bro, Cha, Rep, 279, 


2 V. 174. 
XK 4 any 
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any ſubſequent poſſeſſor, it veſts in him the total property, 
and no remainder over ſhall be permitted on ſuch a limita- 
tion. For this, if allowed, would tend to a perpetuity, as 
the deviſee or grantee in tail of a chattel has no method of 
barring the entail: and therefore the law veſts in him at 
once the entire dominion of the goods, being analogous to 
the fee-ſimple which a tenant in tail may acquire in a real 
eſtate *, So upon the ſame principle, if a ſum of money is 
intailed, all ſubſequent limitations over will be barred*, 


By this it may be perceived, that notwithſtanding the law 
has veſted perſons with great power for diſpoſing of their real 
and perſonal eſtates by will, yet it has not left them to their 
own vain humour and caprice in diſpoſing thereof, but 
Judiciouſly preſcribed bounds whereby thoſe eſtates may be 
rendered moſt beneficial to the ſucceeding generation ; and 
upon thoſe principles, and to prevent the extenſive gifts in 
mortmain, corporations were excepted in the ſtatute 34 and 
35 Hen. VIII. as the gift to a corporation which never dies 
muſt tend to a perpetuity. | 


IT having been held that the flatute 23 Hen. VIII, did 
not extend to any thing but ſuperſtitious uſes, and that 
therefore a man might give lands for the maintenance of a 
ſchool, an hoſpital, or any other charitable uſes; it was 


s Black, Com. 2 V. 398.— lo the 
caſe of terms of years and perſonal 
chattels, the veſting of an intereſt which 
in realty would be an eſtate tail, bars 
the iſſue and all the ſubſequent limita- 
tions ; but terms of years and perſonal 
chattels may be intailed by executory 
deviſe or by deed of truſt, as effectually 
as eſtates of inheritance, if it is not at» 
tempted to render them unalienable be- 
yond the duration of lives in being and 
21 years after, and perhaps in the caſe 
of a foftbumous child a few months 
morez a limitation of time wiſ-ly 
adopted in analogy to the caſe of free - 

holds of inberitance, which cannot be 


ſo limited by way of remainder as to 
poſtpone a complete bar of the intail by 
fine or recovery for a longer ſpace, By 
a ſeries of deciſions every ſpecies of pro- 
perty is in ſubſtance equally capable cf 
being ſettled in the way of intail, and 
though the modes vary according to the 
nature of the ſubject, yet they tend 
to the ſame point, and the duration of 
the intail is circumſcribed almoſt as 
nearly within the ſame limits as the 
difference of property will allow, Co- 
Litt. 20. Note 5, 13 edit, 

t 4 Burn's Eecleſ. Law, 144. 2 
Bro, Cha, Rep, 33 127. | 
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apprehended, that perſons on their death- beds might make 
large and improvident diſpoſitions even for thoſ: good pur» 
poſes, and thereby defeat the political ends of the ſtatutes of 
mortmain ; it is therefore enacted by the ſtatute g Geo. II. 
c. 36. that no manors, lands, tenements, rents, advowſons, 
or other hereditaments, corporeal or incorporeal, whatſo- 
ever, nor any ſum or ſums of money, goods, chattels, ſtocks 
in the public funds, ſecurities for money, or any other 
perſonal eſtate whatſoever, to be laid out or diſpoſed of in the 
purchaſe of any lands, tenements, or hereditaments, ſhall be 
given, limited, or appointed by will, to any perion or per- 
ſons, bodies politics or corporate, or otherwiſe, for any 
eflate or intereſt whatſoever, or any ways charged or incumbered 
by any perſon or perſons whatſyever, in truſt or for the benefit 
F any charitable uſe whatſoever ; but ſuch gifts ſhall be by 
deed indented, ſealed, and delivered in the preſence of two 
or more credible witneſſes twelve calendar months at leaſt 
before the death of ſuch donor, and be inrolled in the high 
court of chancery within ſix calendar months after the exe- 
cution, and the ſame to take effect immediately after the 
execution for the charitable uſe intended, and be without 
any power of revocation, reſervation, or truſt for the bene- 
fit of the donor. And all gifts and appointments whatſo- 
ever of any lands, tenements, or other hereditaments, or of any 
eflate or intereſt therein, or of any charge or incumbrance F. 
fecting or to affett any landi, tenements, or hereditaments, or 
any perſonal eflate, to be laid out in the purchaſe of any lands, 
tenements, ar hereditaments, or any eſtate or intereſt therein, or 
of any charge or incumbrance aſfecting or to affett the ſame, to 
or in truſt for any charitable uſe whatſoever, made in any 
other manner than is directed by this act, all be abſolutely 
null and void. But the two univerſities, their colleges, and 
the ſcholars upon the foundation of the colleges of Eaton, 
Wincheſter, and Weſtminſter, are excepted out of this 
act; but with this proviſo, that no college ſhall be at liberty 
to purchaſe more advowſons than are equal in number to 
one moiety of the fellows or ſtudents upon the reſpective 
foundations, 


Upon the conſtruction of this ſtatute it hath been deter- 
mined, that if a man deviſeth his land, that is, real eſtate 
7 (which 


| 
| | 
| 
A: 
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(which the law terms land, and agreeable thereto I have 
ſometimes uſed the word land, inſtead of the words real 
eſtate, which imply one and the ſame thing), to truſtees to 
be turned into money, and that money to be laid out in a 
charity, the deviſe is not good; for it is an intereſt ariſing 
out of land, Soa deviſe of a mortgage or of a term for years 
to a Charity is not good. And if money be given to be laid 
out in lands, this is expreſsly within the act, but money 
given generally is not; concerning which more particular 
mention will be made, after we have treated on legacies, 
under a ſubſequent head . 


CHAP. II. 
Of making the Will. 
HE power perſons have and may obtain for diſpoſing 
| of their eſtates and effects by will, having now been 
treated on, and likewiſe the bounds preſcribed by the law 


as limits to that power ; whereby ſome of the requiſites ne- 
ceſſary to be obſerved in making the will may be perceived, 


we ſhall here proceed to treat on further requiſites neceſſary 


to be attended to; and firſt take notice of perſons who be- 
ing under ſome ſpecial prohibition by law or cuſtom, as for 
want of ſufficient diſcretion, or for want of ſufficient li- 
berty and free will, or on account of their criminal con- 
duct, are obliged to die inteſtate; and then conſider the 
manner of making the will, whereby both real and perſonal 
eſtate is giver. or bequeathed, and where the will only con- 
cerns perſonal eſtate : who may be made executors, and 
of whom the teſtator ſhould beware of appointing ; who 
may be deviſees, and take by deviſe; and the manner of 
their taking real and perſonal eftate by the will : the 
manner of bequeathing to married women and infants, and 
of appointing guardians : conditions not to trouble exe- 
cutors, and for- preventing indiſcreet marriages : the nature 
and effects of a gift in caſe of death ; and of a nuncupative 
or verbal will. 


See page 214, 
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As to perſons reſtrained from making wills for want of 
ſuficient diſcretion, ſome of thoſe are infants, ideots, and 
perſons of nonſane memory, who with married women 
are excepted out of the ſtatute 34 & 35 Hen. VIII. c. 5. 
before mentioned * ; ſo that infants or perſons under twenty- 
one years of age, who are ſtiled infants till then, cannot by 
will diſpoſe of their real eſtate; yet, as has been ſhewn, 
may thereby diſpoſe of their perſonal eſtate at certain ages. 
And aliens, who were mentioned in the third ſection of the 
fourth chapter of the former part of this work, as not being 
capable of holding lands *, conſequently can never have any 
to diſpoſe of; yet aliens may acquire a property in goods, 
money, and other perſonal eſtate, here in England, and diſ- 
pole thereof by will, provided they are alien- friends, or 
ſuch whoſe countries are at peace with ours *, 


AMONGST thoſe perſons diſabled from making wills for 
want of ſufficient diſcretion, as ideots and perſons of non- 
ſane memory, may be reckoned ſuch perſons as are grown 
childiſh by reaſon of old age or diſtemper, and ſuch as have 
their ſenſes beſotted with drunkenneſs ; all of whom are in- 
capable, by reaſon of mental diſability, to make any will 
ſo long as ſuch diſability laſts, To theſe alſo may be re- 
ferred ſuch perſons as are born deaf, blind, and dumb ; who 
having always wanted the common inlets of underſtanding, 
are incapable of having, as it is termed, animum teſtandi; 
and therefore any will made by them is void *, 


AN ideot, or natural fool, is he who, notwithſtanding he 
be of lawful age, yet he is ſo witleſs that he cannot number 
to twenty, nor can tell what age he is of, nor knoweth 
who is his father or mother, nor is able to anſwer any 
ſuch eaſy queſtion ; whereby it may plainly appear that 
he hath not reaſon to diſcern what is to his profit or da» 
mage, nor is apt to be informed or inſtructed by any other ; 


Pag. 127, v Black. Com. 1 V. 372. 
© Page 97. * Ibid. 2 V. 497. 
and 
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and ſuch an ideot cannot make any teſtament, nor diſpoſe 
either of his lands or goods“. An old man, who, by rea- 
ſon of his great age, is grown childiſh again, or ſo forgetful, 
that he forgets his own name, cannot make a will; for a 
will made by ſuch an one is void *. A drunken man, when 
ſo exceflively drunk as to be deprived of his reaſon and 
underſtanding, during that time may not make a will ; for 
it is requiſite, when the teſtator makes his will, that he 
ſhould be of ſound memory, and that he hath a competent 


memory and underſtanding to diſpoſe of his eſtate with rea- 


ſon*. A man of a mean underſtanding, neither of the wiſe 
or fooliſh ſort, but indifferent, as it were, betwixt a wiſe 
man and a fool, and though he rather incline to the fooliſh 
fort, ſuch an one is not prohibited to make a teſtament, 
unleſs he be yet more fooliſh, and ſo very ſimple, that he 
may be eaſily made to believe things incredible or impoſlible, 
and hath not as much wit as a child may have at ten or 
eleven years of age, who is therefore inteſtable by the law 
for want of judgment *, 


 MaproLKs and Junatic perſons, during the time of their 
furor or inſanity of mind, cannot make a teſtament, nor dil- 
poſe of any thing by will, becauſe they do not know any 
thing they do; for in making a teſtament, the integrity or 
perfectneſs of the mind, and not health of the body, is requi- 
fite*, And ſo ſtrong is this impediment of inſanity of 
mind, that if the teſtator makes his teftament after his 
furor hath overtaken him, and whilſt it doth poſſeſs his 
mind, although the furor doth after depart or ceaſe, and 
the teſtator doth recover his former underſtanding, yet the 
teſtament made during his former fit doth not recover any 
force or ſtrength thereby . But if a mad or lunatic perſon 
has a clear or calm mind, then during the time of ſuch 
his quietneſs and freedom of mind he may make his teſta- 


ment ©. 
y Law of Teft. 41. 4 Burn's Eccleſ. Þ» id. ſeR. 4. 

Law, 44+ © Law of Teſt, 39. 4 Bura's Beck 
2 _ part 11. ſect. 1. 6 Co. Law, 44. 

Rep. 2 d Law of Teſt. 30. 
P 80 lab. part 11. ſect. 1. e 16i4, 4 Burn's Eccleſ. Law, 44+ 
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EveRY perſon is preſumed to be of ſound mind and me- 
mory unleſs the contrary be proved ; and therefore, if any 
perſon goes about to overthrow a teſtament, by reaſon of 
inſanity of mind or want of memory, he muſt prove the im- 
pediment f, which is a hard and difficult point: and there- 
fore it is not ſufficient for the witneſſes to depoſe that the 
teſtator was mad or beſide his wits, unleſs they render or 
yield a ſufficient reaſon to prove this their depoſition, as 
that they did ſee him do ſuch things, or heard him ſpeak 
ſuch words, as a man having reaſon would not have done or 


ſpoken *. 


As perſons who are born blind, deaf, and dumb, are in- 
capable of making any will, fo likewiſe are thoſe who are 
deaf and dumb by nature; unleſs it appears by ſufficient 
arguments that ſuch a perſon underſtandeth what a will means, 


ey IS ay a 


ſuch underſtanding and deſire, then he may make his will 
by ſigns and tokens “. 


A 2Lixp PERSON may make a nuncupative will, by de- 
claring his mind before a ſufficient number ot witneſſes; 
and he may make his will in writing, provided it be read. 
to him before witneſſes, and in their preſence acknowledged 
by him for his laſt will ; but if a writing be delivered to a 
blind man, and he, not hearing the ſame read, acknow- 
ledges it for his will, this will not be ſufficient ; for it may 
be, if he had heard the ſame read, he would not have 
acknowledged it for his will * ; therefore, the beſt and ſafeſt 
way in ſuch caſe is, that the will be read over to the teſta- 
tor, and approved by him in the preſence of all the ſubſcrib- 
ing witneſſes : yet the law of England doth not ſeem preciſely 


f Law of Teſt, 40. 4 Burn's Ecclef, h Lawof Teſt. 44. 4 Burn's Ecclel. 
Law, 44. . Law, 54. 

% Ibid, i Law of Teſt, 45. 4 Burn's Eecleſ. 
Law, 55. 


to 


and that he hath a deſire to make a will; for if he have 
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to require this ſtrictneſs, if there be otherwiſe ſatisfactory 
proof of the will being read over to the blind man, as the 
ſingle oath of the writer hath been allowed ſufficient to prove 


the identity of the will “. 


Ts ſame precautions as are neceſſary for authenticating 
a blind man's will, ſeem in like degree requiſite in the caſe 
of a perſon who cannot read; for though the law in other 
caſes may preſume that the perſon who executes a will knows 
and approves the contents of it, yet that preſumption 
ceaſeth where, by defect of education, he cannot read, or by 
ſickneſs is incapacitated to read the will at that time', 


PERSONs for want of ſufficient liberty and free will, being 
incapable of making wills as before mentioned, are the next 
claſs here to be conſidered, and the firſt of theſe I ſhall take 


notice of is a married woman. 


A MARRIED WOMAN is utterly incapable of diſpoſing of 
her real eſtate, either by will or deed, as has been ſhewn®; 
and as to her chattels real and perſonal, the latter of thoſe 
we have ſeen immediately veſt in her huſband on the mar- 
Triage, and the former he may make his own if he chooſes" ; 
wherefore ſhe is incapable of diſpoſing thereof unleſs her 
huſband ſhould conſent to her ſo doing, which is not likely 
he ſhould, as it would be very inconſiſtent to give her a 
power of defeating the law in this reſpect, by enabling her 
to bequeath thoſe chattels to another, 


By the huſband's conſent the wife may make a teſtament, 
and as the huſband before marriage frequently becomes bound 
in a bond, or covenants with ſome of the woman's friends 
to give her ſuch conſent, he is bound by his bond or 
covenant ſo to do; but unleſs fuch conſent be given to 


* 4 Burn's Eccleſ. Law, 55. : m Page 96. 
I Ibid. n Page 3- 129, 
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the particular will in queſtion, it will not be complete even 
though the huſband beforehand hath given her permiſſion to 
make a will; yet it ſhall be ſufficient to repel the huſband 
his general right of adminiſtering his wife's effects (which 
otherwiſe he has a right toe), and adminiſtration ſhall be 
granted to the wife's appointee ®, or the perſon appointed by 
the wife, 

WHEN a married woman dies, who by will or writing 
hath diſpoſed of effects by power derived from a bond, ſet- 
tlement, or a will; before ſuch will or writing of the wo- 
man's is proved in the eccleſiaſtical court, the ordinary will 
require the huſband's conſent, either in perſon or by proxy, 
a perſon appointed by the huſband for that purpoſe, and if 
that cannot be obtained (as ſometimes the huſband will ab- 
ſolutely refuſe ſuch conſent), then the ordinary will require 
the bond or. ſettlement from which the wife derived her 
power, to be produced, and after abſtracting it, will grant 
a probate or adminiſtration ; that is, if the wife hath appointed 
an executor, the ordinary will grant a probate ; if the wife 
hath not appointed an executor, but made only a kind of teſ- 
tamentary diſpoſition in writing, then the ordinary will grant 
adminiſtration with ſuch teſtamentary diſpoſition annexed ; 
and in caſe the huſband's conſent hath not been ob- 
tained, but inſtead thereof the bond of ſettlement hath been 
produced, the contents thereof iſſues with the probate or ad- 
miniſtration from the ordinary; and this will be attended 
with expence according to the length of the bond or ſettle- 
ment, which, if very long, the extraordinary expence will 
be conſiderable, perhaps upwards of 201. wherefore it is beſt 
to obtain the huſband's conſent if it can be had. If the 
wife diſpoſes by power derived from a will which hath been 
proved, and the huſband with-holds his conſent, the extra- 
ordinary expence of obtaining the probate or adminiſtration 


® See page 3. v Black, Com. 2 v. 498, 
will 
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will be very trivial, to what it will be when the power is de- 
rived from a ſettlement of any conſiderable length. 


By this it may be perceived how marriage alters the power 
that a woman before the conſummation thereof has over her 
eſtate and effects ; and in reſpect to a will, if ſhe ſhould have 
made any before marriage, the ſame can be of no effect after 
her marriage, that being a revocation in law, and entirely 
vacates the will%, If ſhe makes any will during marriage, 
and dies in her huſband's life-time, we have ſeen that it will 
be effeftual with having her huſband's conſent, and being 
made purſuant to the power ſhe had for that purpoſe ; but 
if ſhe makes her will during marriage, and ſurvives her huſ- 
band, it will not be effectual unleſs after her huſband's death 
ſhe approves and confirms the ſame, whereby it becomes as 
a new will*,—-If a married woman has any pin-money or 
ſeparate maintenance, it is ſaid ſhe may diſpoſe of her ſavings 
thereout by any writing in nature of a will without the con- 
trol of her huſband*, and if ſhe ſurvives him, ſhall have it 
herſelf, and the ſame ſhall not be liable to her huſband's 
debts . 


WHERE the wife hath goods in the right of another per- 
ſon as executrix or adminiſtratrix, and not as legatee, of 
theſe ſhe may by will appoint an executor, and ſuch will of 
the wife's does not require the huſband's confent : for in de- 
fault of her appointing an executor, the teſtator's next of kin 
will be entitled to the adminiſtration, as was mentioned in 
the former part of this work *, 


Tur ſufficient liberty and free will is neceſſary to the 
making a will, it may be obſerved, that if the ſame is made 
by a perſon through fear in conſequence of threatening, and 
which being ſuch fear as may move a conſtant man, as 
the fear of death or bodily hurt, or of impriſonment, or the 


q 4 Co. Rep. 60. © 4 Burn's Eccleſ. Law, 49. 
* 4 Burn's Eccleſ. Law, 47, u Pag. 3. 
# Black. Com. 2 V. 499. 
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loſs of all or moſt part of his goods, or the like; it will be 
ſet aſide : yet as to this no certain rule can be delivered, 
but it is left to the diſcretion of the judge, who will not 
only conſider the quality of the threatening, but alſo the per- 
ſon as well threatening as threatened ; in the perſon threat- 
ening his power and diſpoſition; in the perſon threatened, 
the ſex, age, courage, puſillanimity, and the like. But if 
the teſtator afterwards, when there is no cauſe of fear, do 
ratify and confirm his will, the ſame is then good in law *. 


Frau or deception relating to a will of perſonal eſtate 
is examinable only in the ſpiritual or eccleſiaſtical court; 
but in reſpe& of a real eſtate, it was decreed in the houſe of 
lords that a will thereof could not be ſet aſide in a court of 
equity for fraud or impoſition ; but muſt be tried at law, be- 
ing a matter proper for a jury to inquire into “. 


PERSONS incapable of making wills on account of their 
eriminal conduct are the next claſs here to be conſidered ; 
and the firſt of thoſe we ſhall take notice of are traitors, * 


A TRAITOR, or one who has judgment awarded againſt 
him for high treaſon, forfeits to the king all his lands and 
tenements of inheritance, whether fee- ſimple or fee-tail, 
and all his right of entry on lands and tenements, which he 
had at the time of the offence committed, or at any time 
afterwards, to be for ever veſted in the crown ; and alſo the 
profits of all lands and tenements, which he had in his 
own right for life or years, ſo long as ſuch intereſt 
ſhall ſubſiſt ?: and a traitor, when convicted, is de- 
prived of making any teſtament or other kind of laſt will, 
and if he has made any before, the ſame by the conviction 


becomes void in reſpe& of his goods and chattels*; ſo 


* Law of Teſt. 51. 4 Burn's Eceleſ. 2 Black. Com. 4 V. 381. 
Law, 53. » 4 Burn's Ecclef. Law, 55, 
Y Law of Teſt, 52, 4 Burn's Eccleſ, 
Law, 54. | 
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in reſpeck of real eſtate after judgment is awarded purſuars 
to conviction. 


For PETIT TREASON and Ferowy, the offender alſo 
forfeits all his chattel intereſts abſolutely, and the profits of 
all eſtates of freehold during life; and after his death all his 
lands and tenements in fee-ſimple (but not thoſe in fee-tai]) 
to the crown, and the king ſhall have them for a year and a 
day, and then the lord of the fee ſhall have them by way of 
eſcheat ® ; therefore, when a perſon is found guilty either of 
petit treaſon or felony, and judgment of death is awarded, 
on which his lands or real eſtates are forfeited, and his goods 
and chattels on conviction previous to the judgment, he can 
make no diſpoſition of either by will or deed ; becauſe the 
law hath then diſpoſed thereof; yet a pardon will reſtore him 
to his former eftate ©, as it doth a perſon attainted of high 
treaſon before mentioned. 


Tnxxx is a difference between conviction and judgment; 
conviction is when the offender is found guilty by a jury, 
on which, or ſoon after, judgment is awarded againſt him 
by the judge, and then he is ſaid by the law to be attainted ; 
but before judgment is awarded the offender is aſked if he has 
any thing to offer why it ſhould not be awarded againſt him, 
which he ſometimes has, as exceptions to the indictment, and 
thereby the proceedings againſt him may happen to be ſet 
aſide, In many caſes where goods are forfeited there never 
is any attainder, which happens only where judgment of 
death or outlawry is given therefore in thoſe caſes the for- 
feiture muſt be upon conviction or not at all 4, 


Lixtwnst there is this difference between the forfeiture of 
lands or real eftate, and the forfeiture of goods and chattels, 
The former has relation back to the time of the fact commit- 
ted, ſo as to avoid all intermediate charges; the latter has no 
relation backward z ſo that thoſe only which a man hath 


„ Black, Com. 4 V. 385, 386. d Black, Com. 4 V. 375. 387. 


4. 


© 4 Burn's Eccleſ. Law, 56. 
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at the time of conviction ſhall be forfeited : therefore a 
traitor or felon may bona fide ſell any of his chattels, real or 
perſonal, between the fact and conviction ; yet if they be col- 
luſively, and not bona fide parted with, merely to defraud the 
crown, the law (and particularly the ſtatute 13 Eliz. c. 5.) 
will reach them ©, 


OBsTINATELY ſtanding mute on arraignment, where a 
perſon is indicted for felony or other crimes, amounts to a 
confeſſion, and will have the fame effect as if the priſonec 
had been convicted by verdict or confeſſion of his crime f. 


As the forfeiture of lands or real eſtates ariſes only upon 
attainder, that is, upon the judge's awarding judgment of 
death or outlawry, a felo de ſe, or perſon who wilfully kills 
himſelf, forfeits no lands of inheritance or freehold, becauſe 
he never is attainted as a felon® ; and therefore if he has made 
any will of his lands, the fame may paſs thereby to the devi- 
ſees ; yet as to his goods and chattels, and the appointment 
of an executor, his will (if he hath made any) ſhall be void b. 


GAVELKIND lands, although the anceſtor be hanged, are 
never forfeited for felony, as hath been mentioned in the 
former part of this work l. 


Ax OUTLAWED PERSON is out of the king's protection 
and out of the aid of the law, and although the outlawry be 
enly for debt, his goods and chattels are forfeited ſo long as 
the outlawry ſubſiſts *; and if the action on which he was 
outlawed were not juſt, yet his goods and chattels are for- 
feited, becauſe of his contempt in not appearing ; and there- 
fore he cannot make his teſtament of his goods fo forfeited. 
But a man outlawed for debt, or in a perſonal action, may 
in ſome caſes make executors; for he may have debts upon 
contract which are not forfeited to the king; and thoſe exe- 
cutors may have a writ of error to reverſe the outlawry !. 


© Black, Com. 4 V. 388. i Page 100. 


id. 329 k Black, Com. 2 V. 499. 
Lid. 386. | Law of Teſt, 37. 4 kurn's Eeclei. 
4 Bora s Ecclefſ, Law, 36. Liw, 36. 
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Pae1sTs, till of late years, were under divers diſabilities in 
reſpec totaking lands either by purchaſe, deſcent, or deviſe n; 
but now, by their complying with the ſtatute 18 Geo. III. 
c. 60. and taking the oath therein preſcribed, thoſe diſabi- 
lities are removed, With reſpect to aliens, it hath already 
been ſhewn that thoſe are incapable of holding any real 
eſtate v. | 


Tuus having taken notice of the perſons reſtrained from 
making wills, as being under fome ſpecial prohibition by law 
or cuſtom ; we come now to conſider the manner of making 
the will, whereby both real and perſonal eſtate is given or be- 
queathed, and where the will only concerns perſonal eſtate, 
Who may be made executors, and of whom the teſtator 
ſhould beware of appointing, Who may be deviſees and 
take by deviſe, and the manner of their taking real and per- 
ſonal eſtate by the will. And here we ſhall firſt obſerve 
the rules for the conſtruction of wills, and in what manner 
eſtates in fee-ſimple, fee-tail, or for term of life only, may 
be created ; likewiſe the date of the will, and what is requi- 
ſite, with reſpect to the teſtator's ſigning thereof, and wit- 
neſſes ſubſcribing their names thereto. : 


IT is a rule in the conſtruction of wills, that the ſame be 
moſt favourably expounded, to purſue if poſſible the will of 
the teſtator, who for want of advice or learning may have 
omitted the legal and proper phraſes. And therefore many 
times the law diſpenſes with the want of words in deviſes, 
which are abſolutely requiſite in all other inſtruments ; and 
hereby a fee may be conveyed without the words of inherit- 
ance, and an eſtate- tail without words of procreation ®, as 
we ſhall again ſee hereafter. But notwithſtanding the mind 
of the teſtator, if poſſible, ſhould be purſued, yet it muſt be ſo 
as his intent might ſtand with the rules of the law and not 
be repugnant thereunto, it being a rule that the laſt will of 
the teſtator is to be fulfilled according to his true intention, 
but the ſpirit of the law is to be preſerved ®; therefore when 
the teſtator endeavours to make a ſettlement of his eſtate 
contrary to the reaſon and policy of the law, the judges will 
reject iti; and herewith agrees what has been mentioned 
concerning the diſpoſal of — in ſuch manner as the ſame 


m Black. Com. 2 V. 257. 293» p Shep. Touch. 416, 
a Page 139. 9 Gilb, on Wills, 11 
Black. Com. 2 V. 381. 
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may not thereby be rendered unalienable after a certain time. 
Ihe intention of the teſtator muſt be collected from the 
will itſelf, and not from any parol evidence concerning it“. 


FAvouR is alſo ſhewn with reſpect to wills in that what 
the law calls executory deviſes, which is the limitation of a 
future intereſt, not to take place immediately on the death of 
the teſtator, but at a time and under circumſtances appointed 
by the will; as when a man deviſes a future eſtate to ariſe 
upon a contingency, and till that contingency happens does 
not diſpoſe of the fee-fimple, but leaves it to deſcend to his 
heir at law; as if one deviſes land to a feme-ſole or unmar- 
ried woman and her heirs upon her day of marriage : here 
is in effect a contingent remainder without any particular 
eſtate to ſupport it ; a freehold commencing in futuro, or at 
2 future time. This limitation, though void in a deed, yet 
is good in a will by way of executory deviſe *, On the ſub- 
ject of executory deviſes much might be ſaid ; but as it is a 
doctrine that cannot be underſtood only by ſuch as are well 
verſed in the law, unleſs fully explained, I ſhall here briefly 
obſerve, that an executory deviſe ſeldom or ever happens, 
when the will is made with good advice and due conſider- 
ation; and proceed to ſhew, that, in reſpect to real eſtate, 
if the teſtator makes no other diſpoſition thereof than the 
law would have done had he been filent, the deviſe will be 
rejected; as if I give land to my ſon and his heirs, or to 
John Syms and his heirs, and my ſon or John Syms is my 
heir at law, this deviſe will be void, and my heir ſhall take 


Upon the conſtruction of a will, 
courts of law and equity are very cau- 
tious in admitting parol evidence. It 
has been admitted to aſcertain the per- 
ſon where there are two of the ſame 
name, or where there has been a miſ- 
take in thechriftian or ſurname. 2 Ark. 
372. Likewiſe in favour of executors, 
where the next of kin claimed the un- 
deviſed ſurplus; and the ground of its 
admiſſibility as to executors is, that it 
's 2dduced to rebut a preſumption raiſ- 
ed againſt the legal title of the execu- 
tor (of which mention is made in a 
ſubſequent part of our. work, p. 134.) 
2 P, Will, 159, Note x, 4 edit, In 
the caſe of Fonnereau and Poyntz, July 
1935, the admiſſion of parol evidence 
being contended for, it was obſerved 
that the court would not admit ir to 


raiſe a title or gift; but where the title 
or gift is raiſed, and there is a doubt as, 
to the perſon, or other circumſtances, 
then parol evidence ſhall be admitted. 
And here lord Thurlow obſerving in 
his diſcuſſjon, that every evidence, as 
to the deſcription of the ſubject the teſ- 
tatrix deſcribed, muſt be admitted; his 
lordſhip's opinion was, that he could let 
in evidence of the value of the eftate, 
not to controul the bequeſts which the 
teſtatrix had made in words themſelves 
difiin, aor to controul a bequeſt which 
ſhe had made of a ſubject ſhe had accu- 
rately deſcribed ; but becauſe the words 
which ſhe had uſed in the deſcription 
were, upon the wh-le of the context, 
uncertain, Bro. Cha. Rep. 472. 
* Black, Com, 2 V. 172, 
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the land by deſcent, as his better title ; for the deſcent 
ſtrengthens his title, by taking away the entry of ſuch as 
may poſſibly have right to the eſtate * ; whereas, if he claims 
by deviſe, he is in by purchaſe, as heretofore ſhewn . So, 
it I deviſe land to my wife for her life, and after her death 
the ſame lands in fee-ſimple to my fon, who is my heir at 
law, or if I deviſe it to my executors for a term of years, 
and after the expiration thereof to my ſon«n fee- ſimple; in 
neither of theſe caſes ſhall he take the land by the will; be- 
cauſe, if no ſuch deviſe had been made, he would have had 
the land after the death of my wife *, or after the expiration 


of the term of years. But, if I create another eſtate by 


my will than would have deſcended to my heir at law, or 
where the quality of my eſtate is altered by the deviſe, there 
the diſpoſition of the will ſhall prevail though it be made to 
the heir at law ; as where a man may have a ſon and a daugh- 
ter, and deviſeth that his land ſhall deſcend to his ſon, and 
if he die without iſſue of his body, that then the ſame ſhall 
go over to the daughter: the fon by this deviſe takes an 
eftate tail, though heir at law to the deviſor ; becauſe here is 
an eſtate tai] created by the wil), and the heir muſt take under 
the will, or the remainder to the daughter would be void. 
So where a man may have three daughters, his only iſſue, 
and deviſeth his land to them and their heirs, this deviſe, 
though to the heirs at Jaw, is good ; becauſe it makes them 
joint- tenants, in which ſurvivorſhip takes place, as we have 
lately ſeen” ; whereas, had the daughters taken by deſcent 
they had been co-parceners *; and the will altering the qua- 
lity of the eitate ought to prevail“. 


Tnossx deviſes are alſo void and rejected where the words 
of the will are ſo general and uncertain that the teſtator's 
meaning cannot be collected from them ; therefore, where 
a man by his will deviſed by theſe words, I give all to my 
mother, it was held that the lands did not paſs; for the words 
were too uncertain, and not ſufficient to difinherit an heit“; 
it being a rule. that the heir at law has a plain and uncontro- 
verted title unleſs the anceſtor diſinherits him, and it would 
be unreaſonable to ſet him aſide, unleſs the intent of the an- 
ceſtor is evident from the will, 


t Gilb. on Wille, 112. Law of Y Page 129, 


Teſt. 153 Z Mentioned page 88. 
u Page 69. $9. 2 Gilb, on Wills, 114. Law of 
* Gilb, on Wills, 113. Law of Teſt. 154, 

Teſt. 1:3, d Gilb, on Wills, 175. 
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THE words in a will whereby perſons may take an eſtate 
in fee-ſimple, fee-tail, or for term of life only, are fo va- 
rious, I ſhall omit entering into a diſcuſſion thereof, and briefly 
obſerve, that, in the conſtruction of wills, which are to be 
ſo favourably expounded as to purſue if poſſible the will of 
the teſtator, as has juſt been mentioned, the law many times 
diſpenſes with the want of words in deviſes that are abſolute- 
ly requiſite in all other inſtruments ; wherefore a fee may 
be conveyed without words of inheritance, and an eſtate tail 
without words of procreation. The uſual words for con- 
veying a ſee- ſimple, either by deed or will, are, heirs and 
affigns for ever; but by a deviſe to a man for ever, or to one 
and his aſſigns for ever, or to one in fee-fimple, the deviſee 
hath an . of inheritance, although the deviſor hath 
omitted the legal words of inheritance?. So in reſpect to an 
eſtate tail, the uſual words for creating it either by deed or 
will, are, I give to J. S. (or whoever he may be) and the heirs 
of his body; but in wills an eſtate tail may be created by a 
deviſe to a man and his children, or to a man and his ſeed, 
though the word of procreation, v:z. body, be omitted“. 


WHERE it is intended a man ſhould have only an eſtate 
for life, the uſual method, both in deeds and wills, is, to 
convey the eſtate by the words, during the term of his natural 
life ; and then for preſerving contingent remainders, to con- 
vey or deviſe the ſame to truſtees ; for with reſpect to de- 
viſes, though an expreſs eſtate for life is given to the anceſ- 
tor, with a limitation to the heir or heirs of his body, or his 
iſſue, yet regularly the anceſtor takes an eſtate tail“; and if 
a deviſe be to one for life, and afterwards a limitation, either 
immediate or mediate, to the heirs of his body, the deviſee 
takes an eſtate tail, whereby a father, if not prevented, 
2 ſecure the eſtate to himſelf, and deprive bis children 
thereof, 


As to the date of the will, no teſtament being of any effect 
till after the death of the teſtator, therefore if there be 2 
teſtaments, the laſt overthrows all the former, as we ſhall 
again ſee under a ſubſequent head; but the republication 
of a former revokes one of a later date, and eſtabliſh the 


© Black. Com. 2 V. 108. - £ 1 Co. Rep. 99, 
4 Gilb, on Wills, 33. h Burr. Mansf, 1637. 
© Black, Com. 2 V. 115. i Page 168. 
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8 8 And if there be two clauſes in a will ſo totally 


repugnant to each other that they cannot ſtand together, 
the latter ſhall be received and the former rejected: wherein 
it differs from a deed; for there of two ſuch repugnant 
clauſes the former ſhall ſtand. Which is owing to the 
different natures of the two inſtruments ; for the laſt will and 
the firſt deed is always moſt available in law. Yet in both 
caſes we ſhould rather attempt to reconcile the repugnant 
clauſes *, | 


In making a will where any real eſtate is intended to paſs 
thereby, due attention muſt be had to the ſtatute 29 Car, 
II. c. 3. (commonly called the ſtatute of frauds), which 
directs that all deviſes of lands and tenements ſhall not only 
be in writing, but ſigned by the teſtator, or ſome other 
perſon in his preſence and by his expreſs direction; and be 
ſubſcribed in his preſence by three or four credible witneſſes. 


In the conſtruction of this ſtatute it has been adjudged that 


the teſtator's name written with his own hand, at thg begin- 
ning of his will, as, „I John Mills do make this my laſt will 
and teſtament,” is a ſufficient ſigning, without any name 
at the bottom ; though the other is the ſafer way, It has 
alſo been determined, that though the witneſſes muſt all ſee 
the teſtator ſign, or at leaſt acknowledge the ſigning, yet 
they may do it at different times, But they muſt all ſub- 


« Black, Com. 2 V. 381. 502,—For 
reconciling repugnant clauſes in wills, 
and where by the ſame will the ſame 
thing has been given to two different 
perſons, there has been much litigation, 
and various bave been the determina- 
tions of the courts concerning it, Co. 
Litt. 112. Note 1. 1; edit. Yet the 
zule mentioned p. 148. has always been 
adhered to, and, if poſſible, the will of 
the teſtator purſued; as in very late 
«aſes, where two legacies were given to 
one perſon by the ſame will; as where 
two, each of race). Old South Sea An- 
Nuities, were given Amp liciter, plainly 
or ſimply, to the ſame perſon by the 
ſame inſtrument, it was preſumed the 
teſtator intended the legatee ſhould have 
but one, and dgecreed accordingly. 
Brown's Cha. Rep. 30. But where a 
legacy of pool. was given by the will, 
and another of 500). by a codicil added 


5 


thereto, it being inferred that the teſ- 
tator intended the legatee ta bave both, 
the ſame was ſo determined by the court 
of chancery. Brown's Cha. Rep, 389. 
And from theſe, and other determina- 
tjons of the court, it is obſerved, that 
where two legacies of quantity are given 
fimpliciter to the ſame perſon by the ſame 
iaſtrument, the preſumption ſhall be 
againft their being intended as cumula- 
tivez otherwiſe, where given by dif- 
ferent inſtruments. Yet where both 
legacies are givea f. r the ſame cauſethey 
ſhall not be cumulative, wbetber inthe 
ſame or different inſtruments : other- 
wiſe where one is given generally and 
the other for an expreſs cauſe, And that 
very light circumſtances have been 
confidered at ſufficient to ſhew the tel- 
tator's intention either one way or the 
other, 1 P. Will. 424. Note 1. 4 edit, 
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ſeribe their names as witneſſes in his preſence, leſt by any 
poſſibility they ſhould miſtake the inſtrument". It has like- 
wiſe been determined, that a will is good though none of the 
witneſſes ſaw the teſtator aually ſign it, if he owns it 
before them to be his hand-writing ; and it is obſervable 
that the ſtatute of frauds does not ſay the teſtator ſhall ſign 
his will in the preſence of three witneſſes, but requires theſe 
three things; firſt, that the will ſhould be in writing ; 
ſecondly, that it ſhould be ſigned by the teſtator; and thirdly, 
that it ſhould be ſubſcribed by three witneſſes, in the pre- 
ſence of the teſtator ®. But it is not neceſſary that the wit- 
neſſes ſhould be acquainted with the contents of the will“. 
And, although the ſtatute requires that the witneſſes to the 
will ſhall ſubſcribe their names in the teſtator's preſence (to 
prevent obtruding another will in the place of the true one), 


yet it is ſufficient if the teſtator might ſee, it not being abſo- 


lutely requiſite that he fbould actually ſee them ſigning ; for, 
at that rate, if a man ſhould but turn his back, or look off, 
it might make the will void. And where the teſtator deſired 
the witneſſes to go into another room ſeven yards diſtant to 
atteſt his will, in which there was a window broken through, 
whereby he might ſee them, it was * by the court 
to be a witneſſing in his preſence®. So, where a will was 
atteſted by witneſſes in an attorney's office, when the teſta - 
trix was in her carriage, where ſhe might ſee them through 
the windows thereof and of the attorney's office, it was ad- 
judged to be well atteſted b. 


Tux witneſſes ſhould be entirely diſintereſted perſons, and 
ſuch as can receive no benefit or advantage by the will, and 
if there is any freehold eſtate deviſed thereby, there muſt, as 
has been ſhewn, be three of them ; but, if the will concerns 
only perſonal eſtate, two witneſſes will be ſufficient, con- 
cerning which ſomewhat more will preſently be mentioned. 
A witneſs either to the execution of a will or codicil ſhould 
have no legacy given him thereby, neither ſhould he be 2 
creditor of the teſtator, eſpecially where, as is often the caſe, 
the land deviſed by the will is made ſubject to the payment 
of debts. For by the ſtatute 25 Geo. II. c. 6. all legacies 
given to witneſſes are declared void, And in a caſe before 


1 Black, Com. 2 V. 377. Abr. 509. 4 Burn's Ecclef, Law, 173, 
m Caſe of Stonehouſe and Evelyn, » 2 Salk. 688. 
3p. Will. 254. ; P Caſe of Caſſon and Dade, H. 1781. 


2 Caſe of Ellis and Smith, 5 Bac. Brown's Cha. Rep. 99. 
the 
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the court of King's Bench, in Mich. Term, 31 Geo. II, 


where all the ſubſcribing witneſſes were creditors of the 
teſtator at the time of executing his will, it was urged that 
their being creditors of the teſtator invalidated their teſti. 
mony, and that notwithſtanding their debts were paid them 
before the time of trial ; although the court in this caſe de. 
termined that a benefit given to a ſubſcribing witneſs ſhould 
not annul his atteſtation, if, at or after the teſtator's death, 
the witneſs be diſintereſted ?®, However, it is ſafeſt to have 
perſons for witneſſes who are quite diſintereſted ; as here we 
ſee legatees thereby loſe their legacies: and as to creditors, 
though their teſtimony will be admitted on a trial, yet their 
credit will be then left (like that of all other witneſſes) to be 
conſidered on a view of all circumſtances by the court and 
Jury. 

WHERE the will concerns only perſonal eſtate, if the 
ſame be written in the teſtator's own hand, though it has 
neither his name nor his ſeal to it, nor witneſſes preſent at 
its publication, it is good ; provided ſufficient proof can be 
had that it is the teſtator's hand-writing. And if written 
in another man's hand, and never ſigned by the teſtator, 
yet, if proved to be according to his inſtructions, and ap- 
proved by him, it hath been held good for the perſonal eſtate. 
But it is the ſafer and more prudent way, and leaves lefs 
in the breaſt of the eccleſiaſtical judge, if it be ſigned or 
ſealed by the teſtator, and publiſhed in the preſence of wit- 
neſſes 1. — When the witneſſes are omitted, the ordinary, be- 
fore he grants probate, will require the teſtator's hand- writ- 
ing to be proved, or, if another perſon wrote his will, 
that the writing or will produced is his will ; whereby not 
only five or fix and twenty ſhillings extraordinary expence 
will be occaſioned even when perſonal application is made, 
but perhaps a deal of trouble to the executor in procuring 
ſufficient proof. 

WHERE the will only concerns copyhold lands, the ſame 
having been ſurrendered to the uſe of the will, although the 
will be nat atteſted by any witneſſes, it ſhall direct the uſes 
of the ſurrender; for the ſtatute of frauds, which requires 
the teſtator's ſigning in the preſence of three — is 
confined only to ſuch eſtates as paſs by the ſtatute of wills of 
the 34 & 35 Hen. VIII. which doth not extend to copy- 
holds, whereon we have treated more fully towards the 
former part of the preceding chapter. 


P 4 Burr, Rep, 430, 1 Black. Com. 2 V. 501. 


17 WiTH 
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Wir reſpect to perſons who may be made executors, all 
perſons are capable of being executors that are capable of 
making wills, and many others beſides; as feme-coverts, 
and infants, nay, even infants unborn, or in ventre ſa mere, 
that is, in the mother's womb, may be made executors. But 
no infant can act as ſuch till the age of ſeventeen. years; till 
which time adminiſtration muſt be granted to ſome other, 
durante minore &tate, or during the minority*, Yet, if 
there be two executors, one whereof is under age, he of full 
age may ſolely prove the will *, 


ALTHOUGH there are very few perſons but may be made 
executors, yet it behoves the teſtator to beware of whom he 
appoints executor ; for, if a creditor conſtitutes his debtor 
his executor, it is a releaſe or diſcharge of the debt, whether 
the executor acts or no; provided there be aſſets ſufficient to 
pay the teſtator's debts: for, though this diſcharge of the 
debt ſhall take place of all legacies, yet it will not be al- 
lowed againſt the teſtator's creditors, If there be ſeveral 
joint debtors, and the creditor makes one of them executor, 
the debt is extinct in law; and if the huſband of a woman 
that is made executor be indebted to the teſtator, this mak=- 
ing of the wife executor is a releaſe in law”. Formerly it 
was a ſettled notion, that where there was no reſiduary 
legatee appointed by the will, the ſurplus or reſiduum de- 
volved to the executor's own uſe, by virtue of the executor- 
ſhip. But now there is this refirition, that, although 
where the executor has no legacy at all, the reſiduum ſhall in 
general be his own, yet wherever there is a ſufficiency on the 
face of a will (by means of a competent legacy or other- 


7 Black, Com. 2 V. 503. 

* 1Lev. 1$1, mentioned again here» 
after, page 193. 

t Black, Com. 2 V. 512, 

un Went, Off, Exec. 31, 32. 

bid. 207, As attention ſhould 
be bad with reſpect to making a debtor 
executor, ſo it ſhould be in bequeath- 
11g to a credit or, it being an eſtabliſhed 
rule, that a legacy given by a debtor to 
his creditor which is equal or greater 
than the debt, ſhall be preſumed to be 
intended in ſatisſaction of the debt; yet 
this rule, although acknowledged to be 
fully eftabliſhed, being thought a ſtrict 
rule, in ſome late caſes a diſſatis faction 


has been expteſſed with reſpect to the 


principle upon which it proceeds, and 
the court has been anxious to collect 
from the will circumſtances to rebut 
the preſumption ; and where the pay- 
ment of debts bath been particularly 
ment'oned in the will, the preſumption 
of the teſtator's intention, that the le- 
gacy given ſhould be in ſatisfation of 
the debt, hath been taken away, and the 
creditor decreed both debt and legacy. 
1P, Will. 410. 3 Atk. 65. So where 
the legacy hath not been equally bene- 
ficial with the debt in ſome particular 
(although it may have been more ſo in 
another) as in time of payment, or 1n 
point of certainty. 1 P. Will. 410, 
Note 1, 4 edit, 
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wiſe) to imply that the teſtator intended his executor 
ſhould not have the reſidue, the undeviſed ſurplus of the 
eſtate ſhall go to the next of kin ; the executor then ſtanding 
upon exactly the ſame footing as an adminiſtrator, who by 
the ſtatute 22 & 23 Car. II. c. 10. muſt make diſtribution 
thereof to the inteſtate's next of kin *; and for making this 
diſtribution it may be obſerved that an executor is compella- 
ble thereto by the court of chancery ; where, of late it has 
been determined, that, if there be no kindred, the executor 
ſhall ſtand truſtee for the crown, to whom the undeviſed ſur- 
plus ſhall go*, as in the caſe of a perſon dying wholly in- 
reftate, mentioned in the former part of this work *.— Much 
htigation having been with reſpect to executors claiming the 
undeviſed ſurplus, further mention will be made thereof, un- 
der a ſubſequent head b. 


THERE are very few perſons but may be deviſees, or le- 
gatees, and take either real or perſonal eſtate by deviſe ; 
the latter of which, on the teſtator's death, veſts in the 
executor, and cannot be taken without his conſent ©, he 
being the perſon to anſwer the teſtator's creditors ; but with 
the former an executor, as ſuch, has no more - concern 
than an adminiſtrator heretofore mentioned“; for, on the 
teſtator*s death, the real eſtate immediately veſts in the de- 
viſee, or perſon to whom it is deviſed® ; whereby formerly 
gn inconveniencies aroſe, as creditors by bond and other 
pecialties were defrauded of their ſecurities, not having a 
remedy againft the deviſee of their debtor; to obviate which 
the ſtatute 3 W. & M. c. 14. was made, and thereby the 
deviſe, as againſt ſuch creditors, is deemed void, and they 


are enabled to maintain their actions jointly againſt both the 


heir and deviſee, as has been ſhewn . 


A MARRIED woman, or, as the law terms her, a feme- 
covert, although ſhe cannot be a grantee to her huſband, as 
2 man cannot grant any thing by deed to his wife, or enter 
into covenant with her ; for that would be to ſuppoſe her 
ſeparate exiſtence; but a woman may be attorney for her 
huſband, as that implies no ſeparation ; and an huſband may 
bequeath any thing to his wife by will ; for that cannot 
take effect till the coverture is determined by death 5. 


x Black, Com. 2 V. 514. c Black. Com, 2 V. 512. 


5 Page 63. d Page 86, 
2 Caſe of Middleton and Spicer, H. © Co, Litt. 117, 
23782, Brown's Cha. Rep, 201. f Page 93- 
a Page 84. 8 Black, Com. 1 V. 442+ 


b Sec page 183, 


An 
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AN infant in ventre ſa mere, or in the mother's womb, is 
ſuppoſed in law to be born for many purpoſes. It is capable 
of having a legacy, or a ſurrender of a copyhold eſtate made 
to it. It may have a guardian afligned to it, and it is 
enabled to have an eſtate limited to its uſe, and to take 
afterwards by ſuch limitation as if it were then actually born; 
and if a deviſe is to children and grandchildren living at the 
time of the teſtator's death, a child in the mother's womb 
might in ſuch caſe be ſo far regarded as to be looked upon 
as-living ®, and will have the ſame ſhare as any child born 
before the teſtator's death. But this muſt be underſtood 
with reſpect to legitimate children, and not of baſtards, 
heretofore deſcribed; for a deviſe to thoſe in the mother's 
womb, or before born, is void *. Yet, if a baſtard is born at 
the time of making the will, whereby either real or perſonal 
eſtate is given to him, he is capable of taking the ſame ; but 
it is ſafe to deſcribe a baſtard, in the will, as the natural ſon 
or daughter of A. B. [his mother], eſpecially if he be a 
tender infant, that has not got a name by reputation, 
Aliens, we have ſeen, are uot capable of holding lands!; 
and, with reſpect to ſome perſons incapable of taking a 
legacy, mention will be made under a ſubſequent head ”. 


Having thus conſidered thoſe propoſitions, we. ſhall 
now proceed to conſider the manner of bequeathing to mar- 
ried women and infants, and of appointing guardians : con- 
ditions not to trouble executors, and for preventing indiſcreet 
marriages. 


Waen any eſtate or effects is intended for a married 
woman, it is generally deviſed or bequeathed to ſome perſon 
in truſt for her, or to be for her ſole and ſeparate uſe, with 
directions that her receipt alone ſhall be a ſufficient diſcharge 
for the ſame; as thereby to prevent what is given being 
ſubject to the huſband's control. If any real eſtate is 
deviſed to her in fee-fimple, and without any reſtriction, 
it immediately veſts in her on the teſtator's death, and will 
have the ſame effect as to the huſband's curteſy and being 
conveyed by virtue of a fine, as heretofore ſnewn u. But 
if any legacy or perſonal eſtate is given to a married woman 


d 4 Burn's Eccleſ. Law, 146, Page 139. 
1 Page 84. m Page 205. 
* Gilb, on Wills, 161. n Page 94—96, 
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abſolutely without = reſtriction, it will be as if the ſame 
were given to the huſband, as we fhall fee under a ſubſe. 
quent head . And when any real eſtate is intended for an 
infant, it is ufual to deviſe it to ſome perſon or perſons in 
trüſt for him till he attain twenty-one years of age, with 
directions to the truſtees how to manage the ſame in the in- 
terim. So with reſpe to any legacy or perſonal eſtate that 
may be bequeathed to an infant; for the law will not truſt 
an infant with any real eſtate; and as to legacies or perſonal 
eſtate, where the teſtator has not taken neceſſary care to pre. 
ſerve it for an infant, the courts wherein legacies are to be 
ſued for, when applied to, are not negligent in taking the ut- 
moſt care for the benefit of infants? ; the expence of which 
application may be ſaved by due care being taken in * 


the will. Truſtees named in the will may alſo be appointe 


guardians by any father, who, we have ſeen, hath power 
to diſpoſe of the cuſtody of his children ; and the ſame, or 
ſuch others as the teſtator ſhall chooſe, may be made 
executors. In default of the father's appointing a guardian, 
infants at fourteen years of age, whether male or female, 
may chooſe their own guardian ; and for the perſonal eſtate, 
the ordinary uſually aſſigns him, but for the real eſtate, it 
is the province of the lord chancellor to aſſign a guardian. 
The power and reciprocal duty of guardian and infant, who 
is termed in law the ward, during the continuance of the 
guardianſhip, are the ſame as that of father and child; and 
the infant cannot be ſued, but under the protection and 
joining the name of his guardian, he being to defend him 
againſt all attacks, as well by law as otherwiſe; and when 
the infant comes of age, muſt give him an account of all 
that he hath tranſacted on his behalf, and anſwer for all 
loſſes occaſioned by his wilful delay or negligence. But an 
infant is allowed to ſue either by his guardian or prochein 
amy, that is, his next friend, who may be any perſon that 
will undertake his cauſe”; and it frequently happens that 
an infant inſtitutes a ſuit in equity againſt a fraudulent 
guardian, who, if he hath abuſed his truſt, the court will 
check and puniſh, and ſametimes proceed to the removal of 
him, and appoint another in his ſtead.— To prevent dil- 
agreeable conteſts with young gentlemen, it has become 
a practice with many guardians, of large eſtates eſpecially, 


o Page 213. q Page 102, 
r Co, Litt, 135, Note 1. 13 edit, 
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to indemnify themſelves by applying to the court of chan- 
cery, acting under its direction, and accounting annually 
before the officers of that court *, 


As to conditions not to trouble executors, if a legacy is 
given on condition not to diſpute the will, and the legatee 
commences a ſuit whereby he diſputes the validity of the 
will, this is no forfeiture of the legacy, if there was juſti- 
fable cauſe of conteſting it.. And even though there is 
no probable cauſe, yet where a legatee, or other perfon in- 
tereſted, hath a right to ſee the will proved in ſolemn form *, 
his making uſe of the right cannot, as it ſeems, be deemed 
a diſturbance.-— The teſtator gives to B a legacy, on pain 
of forfeiture of it, in caſe he ſhould give his wife, whom 
he made executrix, any trouble in relation to his eftate ; 
B brings his bill againſt the wife, for which there was 
very little colour, and amongſt other things demands his 
legacy. The chancelior was of opinion that the ſuit was 
very frivolous, but would not declare the legacy forfeited *. 
But in a caſe where a perſon by his will gave a legacy to 
his daughter, provided that if ſhe or her huſband refuſed to 
give releafe, or ſhould put the executor to any trouble, the 
ſame ſhould go over to her ſiſter's children. The daughter 


and her huſband, being within the city of London, ſue for 


her orphanage part, It was decreed that the legacy was 
forfeited; for however it might have been conſtrued to be 
only in terrorem, yet being deviſed over, and by that means 
a right to this legacy being veſted in a third perſon, a court 
of equity could not diveſt it or call it back again *. 


GENERALLY, by the eccleſiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being 3 
reſtraint on the natural liberty of mankind, and an hin- 
derance to the propagation of the ſpecies; and if the con- 
dition be, that the legatee marry according to the appoint- 
ment, arbitrament, or conſent of ſome other perſon, it is 
rejected as unlawful!, But if the conditions are only 


5 Black, Com. 1 V. 463. * Caſe of Cleaver and Spurling, 
© 3 New, Abr. 479. 2 P. Will. 258. | 

* The manner thereof, ſee page 187. 7 Godolphin's Orphan's Legacy, 45+ 
Cha. Ca, Kiog, 1. 


ſuch 
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ſuch as whereby marriage is not abſolutely prohibited, but 
only in part reſtrained, as in reſpect of time, place, or per- 
fon, then ſuch conditions are not abſolutely rejected =; as for 
inſtance, where the condition is not to marry before the age 
of twenty-one years: but if it is continued to an unreaſon- 
able length of time, it is otherwiſe. So if the condition be 
not to marry a particular perſon, or a widow, or one of any 
particular place, it is to be performed. 


In the temporal courts, the diſtinction ſeems generally to 
have been where the legacy is deviſed over to another, 2nd 
where it is not deviſed over. In the former caſe it hath been 
held that the reſtraint ſhall be good, fo as the legacy ſhall 
not be due, unleſs the condition be performed ; but in the 
latter caſe, where there is no deviſe over, it hath been held 
that the proviſo or condition is only in terrorem, to make the 
perſon careful, but not to defeat the legacy d. Yet here 
there is a diſtinction between its being charged on real eſtate 
and where it is not; as if a legacy be given to a woman 
upon this condition, that ſhe marry with the conſent of a 
third perſon, who, as it may be a parent, guardian, truſtee, 
or executor, and the legacy be to be raiſed out of a real eſtate; 
in this caſe, if ſhe marry without ſuch conſent, although 
there is no deviſe over, ſhe ſhall not have it. But if it is 
a mere perſonal legacy, payable out of the perſonal eſtate, 
and there be no deviſe over, in caſe ſhe marry without ſuch 
conſent, ſhe will be entitled to it, unleſs there be a deviſe 
over; and then it ſhall go to whom it is ſo deviſed, and ſhe 
will loſe it . The reaſon of this qiſtinction is, becauſe tho 
temporal courts, where the legacy is merely perſonal, and 
only a charge on the perſonal eſtate, follow the rule of the 
eccleſiaſtical courts, which hath juriſdidtion as to the per- 
ſonalty; but where it is charged on real eſtate, of which the 
eccleſiaſtical court hath no juriſdiction, they follow the rule 
of the common law courts; which is fimilar to what we 
ſhall again ſee hereafter under a ſubſequent head *. 


= Godolphin, O. L. 45. 4 Caſe of Reyniſh and Martin, 
a Ibid, 3 Ak. 330. Bro. Cha. Rep. 303. 

d Cha. Ca. 22. 1 Vern. 20. e Page 207, 

| © Caſe of Pulling and Reddy, x Wil- 

ſon's Rep, 21. | 
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THrvs having proceeded, we come now to the two laſt 
propoſitions under the head of making the will, viz. the 
gift in caſe of death, and the nuncupative or verbal will. 


A GIFT IN CASE OF DEATH, which is called donatio 
cauſa mortis, is, when a perſon in his laſt ſickneſs, appre- 
hending his diſſolution near, delivers, or cauſes to be de- 
livered, the poſſeſſion of any perſonal goods to another, to 
be his in caſe the giver die; but if he lives he is to have 
them again, as being only given in contemplation of death; 
and this, notwithſtanding there may be a will ſubſiſting, the 
teſtator may do, for he might in his lifetime, after making 
his will, give away any part of his eſtate, either abſolutely 
or conditionally : and ſuch gift as given in contemplation 
of death, if the donor dies, needs not the aſſent of his exe - 
cutor : yet it ſhall not prevail againſt creditors ?; for being 
given in caſe of the donor's death, and in nature of a 
legacy, it would be fraudulent as againſt creditors b. Un- 
der perſonal goods before mentioned, may be included not 
only money, plate, and jewels, but alſo bonds and bills 
drawn by the deceaſed upon his banker, the gift whereof 
after the donor's death hath been held ſufficient for receiving 
the money due thereon !. 1 


A NUNCUPATIVE OR VERBAL WILL, is, where the teſta- 
tor, without any writing, doth declare his will before a 
ſufficient number of witnefles, and this can extend only to 
perſonal eſtate ; for no real eſtate can paſs by the will, unleſs 
it is written and atteſted in ſuch manner as has lately been 
ſhewn, Thoſe verbal wills were formerly more in uſe than 
at preſent, when the art of writing is become more univer- 
ſal; and as they are liable to great impolitions, and may 
occaſion many perjuries, the ſtatute 29 Car. II. c. 3. en- 
acts, 1. That no written will ſhall be revoked or altered by 
a ſubſequent nuncupative one, except the ſame be in the 
lifetime of the teſtator reduced to writing, and read over to 
him and approved ; and unleſs the ſame be proved to have 
been ſo done by the oath of three witneſſes at the leaſt, who 


f Black, Com, 2 V. 514. i Law of Teſt. 189. 4 Zurn's Ecclef, 
8 Ibid, Law, 138, 
bh P. Will, 406. 
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by the ſtatute of 4 & 5 Ann. c. 16. muſt be ſuch as are 
admiſſible upon trials at common law. 2. That no nuncu- 
pative will ſhall in any wiſe be good, where the eſtate be- 
queathed exceeds 30l; unleſs proved by three ſuch witneſſes 
preſent at the making thereof; and unleſs they or ſome of 
them were ſpecially required to bear witneſs thereto by the 
teſtator himſelf; and unleſs it was made in his laſt fick- 
neſs, in his own habitation or dwelling-houſe, or where he 
had been previouſly reſident ten days at the leaſt ; except he 
be ſurpriſed with fickneſs on a journey, or from home, 
and dies without returning to his dwelling. 3. That no 
nuncupative will ſhall be proved by the witneſſes after fix 
months from the making, unleſs it were put in writing 
within fix days; nor ſhall it be proved till fourteen days 
after the death of the teſtator, nor till proceſs hath firſt 
iſſued to call in the widow or next of kin to conteſt it if 


they think proper. 


Hencs we may perceive, that this will extends only to 

rſonal eſtate : That the teſtamentary words by which it 
is to be made muſt be ſpoken with an intent to bequeath, 
not any looſe idle words in the fick perſon's illneſs ; for he 
muſt require the by-ſtanders to bear witneſs of ſuch his in- 
tention : That it muſt be made at home, or among his fa- 
mily or friends, unleſs by unavoidable accident, to prevent 
impoſitions from ſtrangers; and it muſt be in his 4 ſick- 
neſs, for if he recovers he may alter his diſpoſition, and 
has time to make a written will: That it muſt not be 
proved after ſix months from the making, unleſs it were put 
in writing within fix days from that time; nor yet too 
haſtily, as not until fourteen days after the teſtator's death, 
nor till legal notice hath been given to his widow or next of 
kin. 


Tux legiſlature having thus provided againſt any frauds 
in ſetting up nuncupative wills, by ſuch a numerous train of 
requiſites, that the thing itſelf is fallen into diſuſe, and 
hardly ever heard of, but in the only inſtance where favour 
ought to be ſhewn to it, when the teſtator is ſurpriſed by 
ſudden and violent ſickneſs &. 


* Black. Com, 2 V. 501. 
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CHAP. III. 
Of revoking the Will. 


HAT a man may alter or make void his will at plea- 
T ſure, and although he may have made his laſt will 
and teſtament irrevocable in the ſtrongeſt words, he is at 
liberty to revoke it *, moſt people ſeem appriſed of; but 
how a will may be revoked by acts in law and alteration of 
circumſtances, very few perſons have any juſt conception; 
and as many, after having made their will, have made al- 
terations in their eſtate, and died without altering or repub- 
liſhing their will, and thereby left their eſtates and effects 
open to diſpute and litigation; I ſhall here, after taking 
notice of the ſtatute 29 Car. II. point out various acts that 
may be done by a teſtator, ſo as to occaſion either a total 
or partial revocation of his will; and then make ſome ob- 
ſervations on the means whereby the revocation might be 
rectified, and on the nature and effect of a codicil, and the 
republication of a will ; and conclude the head with ſhew- 
ing how, in various caſes, a perſon may die both teſtate and 
inteſtate, and thereby part of his eſtate be diſpoſed of by him- 
ſelf, and the other part by the law. | 


By ftatute 29 Car. II. c. 3. it is enacted that 
no deviſe in writing of lands, tenements, or heredi- 
taments, or any clauſe thereof, ſhall be revocable, other- 
wiſe than by ſome other will or codicil in writing, or 
other writing declaring the ſame, or by burning, cancel- 
ling, tearing, or obliterating the ſame by the teſtator 
himſelf, or in his preſence, and by his directions and 
conſent; but all deviſes and bequeſts of lands and tene- 


a 8 Co. Rep. 82. It is an eftabliſh= by making another to-morrow, But if 
ed rule, that a man's laſt will overthrows the laſt will ſhould be defective it may 
all the former, ſo that he may make not prevail for overthrowing the former, 
his will to-day, and totally revoke it concerning which, fee p. 168, 
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ments ſhall remain and continue in force until the ſame 
be burnt, cancelled, torn, or obliterated by the teſtator or 
by his directions in manner aforeſaid, or unleſs the ſame be 
altered by ſome other will or codicil in writing, or other 
writing of the deviſor ſigned in the preſence of three or 
four witneſſes declaring the ſame. And that no will 
in writing concerning any goods, chattels, or perſonal 
eſtate, ſhall be repealed, nor ſhall any clauſe, deviſe, or 
bequeſt therein be altered or changed by any words 
or will by word of mouth only ; except the ſame be in the 
lifetime of the teſtator committed to writing, and after the 
writing thereof read to the teſtator and allowed by him, and 


proved to be fo done, by three witneſſes at the leaſt, 


Bur this ſtatute has not taken away revocations of laft 
wills by acts in law; as if the teſtator ſhould afterwards 
make a feoffment or conveyance contrary to the will, or 
any other act inconſiſtent with it, but ſuch revocations re- 
main as they were before the making this ſtatute “; and an 
alteration of circumſtances may be a revocation of a will of 
perſonal as well as real eſtate, notwithſtanding this ſtatute, 
which does not extend to implied revocations*; as it hath 
been held, that, without an expreſs revocation, . if a man 


who hath made his will afterwards marrics and has a child, 


this is a preſumptive or implied revocation of his former will 
which he made in a ſtate of celibacy e. With reſpect to 
real eſtate: By lord chancellor Hardwicke : The general 
principle is, that, at the time of the deviſe, the deviſor muſt 
have a diſpoſing capacity, and an eſtate in the land deviſed; 
and the eſtate muſt remain in the ſame plight and condition 
until his death ; for the leaſt alteration by any act of his 
makes it a different eſtate, and ſhews a different intention, 
and therefore is an actual revocation, Thus, if one ſeiſed 


in fee deviſes, then enfeoffs, or conveys it to another to the 


uſe of himſelf in fee; though it is the old uſe that remains, 
yet it is a revocation, notwithſtanding it is his own feoft- 


© Carth, $1, e Gilb. on Wills, 99. Black, Com. 
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ment or deed, So of a bargain and fale * without inrolment. 
So if a man think himſelf tenant in fee, deviſes, and then, 
apprehending himſelf to be only tenant in tail, ſuffers a 
recovery with intent to confirm his will, it is a revocation, 
As to mortgages, they are exceptions out of the rule : at law 
a mortgage for years, and in equity a mortgage in fee, are 
revocations pro tanto, or for ſo much only; and the 
reaſon is, that a mortgage is only a ſecurity, and though it 
be a conveyance of a real eſtate. yet in this court it is a 
chattel intereſt only, and goes to the executor, and jt gives 
no dower 5. Mortgages for terms of years on the death 
of the mortgagee, the term and the right in equity to re- 
ceive the mortgage debt, veſt in the ſame perſon, viz. the 
executor or ,adminiſtrator. But, in caſes of mortgages in 
fee, the eſtate on the death of the mortgagee goes to the 
heir or deviſee, and the money is payable to his executor or 
adminiſtrator, and muſt be paid by the heir, if he has the 
eſtate, as hath been ſhewn\.—1f lands are deviſed to one in 
fee, and afterwards-mortgaged to the ſame deviſee, it is a 
revocation in toto, or in the whole, being inconſiſtent with 
the deviſe; though if the land be mortgaged to a ſtranger, 
it is otherwiſe * ; for it hath been admitted to be a ſettled 
rule in chancery, that where a teſtator deviſes his lands in 
fee to one, and after mortgages it in fee to another, and then 
dies before the principal and intereſt is paid, this is not a 
total revocation of the will, but guaad the mortgage only, or 
as far as the mortgage, and the deviſee ſhall have the equity 


of redemption l. 


Ir a man deviſes land, and then makes a feoffment or 
conveyance of it, and afterwards repurchaſes it, yet the will 
ſtands revoked by the feoffment, and the repurchaſe is no 
declaration of the teſtator's mind to ſet it on foot again . — 
Although a covenant or articles do not at law revoke a will, 
yet, if entered into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 


f A bargain and ſale is a conveyance rotslorum of the county, as directed by 
made by deed, whereby real eſtate may ftatute 27 Hen, VIII. c. 6, 
be conveyed as well as by deed of feoſf- 6 5 New Abr. 527. 
ment, or leaſe and releaſe, mentioned h Co, Litt. 205, Note 1, 13 edit, 
p. 116, Yet real eftate will not paſs i Page 49. 
by bargain and ſale, unleſs the deed be k Prec. in Cha. 55. 
ws indenture, and the ſame be inrolled I 1 Salk, 236. 258, 
within fix montbs in one of the courts m Gilb, on Wills, 101, 
of Weſtminſter hall, or with the cu/os 


M3 equitable 
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equitable revocation of a will or any writing in nature there. 
of ®.——-If a man deviſes land to J. S. and afterwards bar- 
gains and ſells it to another, though this be not inrolled 
within ſix months, according to the ſtatute, conſequently 
nothing can paſs to the bargainee, yet this is a revocation of 
the will; becauſe here is a ſolemn act done, which plainly 
ſhews the intention of the teſtator to countermand the 
will e. 
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Ir a man ſeiſed in fee deviſes to A. B. in fee, or for life, 
and afterwards makes a leaſe to C. D. for years, this even 
at law ſhall not be a revocation, but during the years ; for 
the teſtator's intent does not appear further than during the 
term of years”: and, where an huſband was poſſeſſed of a 
term for forty years, deviſed it to his wife, and afterwards 
leaſed the fame land to another for twenty years, and died ; 
it was held that this leaſe was no revocation of the whole 
eſtate, but only during the twenty years, and that the wife 
ſhould have the reſidue by the deviſe 4. So, if a man ſeiſed of 
lands deviſes the ſame in fee, or for life, and afterwards makes 
a leaſe thereof to another for years, it ſhall not be a revocation 
but during the years: though, in cafe a perſon has deviſed 
lands to one and his heirs, and afterwards leaſes the ſame to 
him for a certain term, to commence after the dev iſor's death, 
this is a revocation of the whole eftate “. 


WHERE a man was ſeiſed of a leaſe for three lives, which 
he deviſed, and afterwards ſurrendered the old leaſe and took 
a new one to himſelf and his heirs for three lives, it was 
decreed by lord chancellor King, that this renewal of the 
Jeaſe was a revocation of the will, as to this particular *. So, 
where a teſtator deviſed by his will a leaſehold eſtate, which 
he held under Magdalen College, and after the making of his 
will, before his death renews his leaſe, by ſurrendering the 
old one and taking a new leaſe ; it was determined by the 
lord chancellor that this was a revocation of the deviſe*. 
And thus it hath lately been determined where a leaſehold 
eſtate was ſpecifically given and ſurrendered by the teſtator 
after having made his will u. 


a 2 P. Will. 624, * 3 P. Will. 166, 170. 

© Gilb, on Wills, 101. t 2 Atk. 593. 5 New Abr. 527. 
P 1 Koll's Abr. 616, u Cafe of Hone and Medcraft, 1783 . 
q Did. Browa's Cha, Rep. 261. 
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In caſe a fortune be given to a child by the father, ſub- 
ſequent to the making of his will, wherein he had bequeathed 
her a portion, this ſhall be taken as a revocation of the 
legacy and will for ſo much *; as where a man by his will 
gave his four daughters 600]. a-piece, and afterwards married 
his eldeſt daughter to the plaintiff, and gave her 700!. por- 
tion. After that he makes a codicil, and gives 100l. a- 
piece to his unmarried daughters, and thereby ratrfies and 
confirms his will, and dies. The plaintiff preferred his bill 
for the legacy of bool. given to his wife by the will. It 
was held by the maſter of the rolls, that the portion given 
by the teſtator in his lifetime ſhould be intended in ſatisfac- 
tion of the legacy. And it was agreed to be the conſtant 
rule of the court of chancery, that where a legacy was 
given to a child, who afterwards, upon marriage, or other - 
wiſe, hath the like or greater ſum, it ſhould be intended 
in ſatisfaction of the legacy, unleſs the teſtator ſhould declare 
his intent otherwiſe; and it was faid the words of ratifying 
and confirming do not alter the caſe, though they amount to a 
new publication, being only words of form, and declaring 
nothing of the teſtator's intent in this matter“. 


THvs having ſhewn how a will, after being made, may 
be revoked in whole or in part, we come now to make 
ſome obſervation on what might be done for rectifying the 
revocation ; and'as under ſome circumſtances this might be 
effectuated by a codicil, and in ſome caſes by republiſhing 
the will, we ſhall now advert to and treat on thoſe parti- 


culars. 


A copiciL is a ſchedule or ſupplement to a will, or an 
addition made by the teſtator annexed to and to be taken as 
part of a teſtament ; being for its explanation or alteration, 
or to make ſome addition to, or ſubtraction from the former 
diſpoſitions of the teſtator*®. An executor cannot regularly 
be appointed by a codicil, yet may be ſubſtituted, according 
to the will of the teſtator *. A man may make divers codi- 
cils, and the firſt is of equal force with the laſt, if not 
contradictory to each other; and herein they differ entirely 
in their nature from wills, for no man can die with two 


* Prec. in Cha. 183. page 152. A legacy adeemed by the 
Y Caſe of Irod and Hurſt, 2 Freem, teſtator receiving part under a ſtatute 
Rep. 224.— Where one of two lega- of bankruptcy, See page 205. 
cies given to the ſame perſon, by the 2 Godolphin's O. L. p. 1. c. 1. ſeR. 3. 


lame will, may be a revocation, fee 2 Swinb. 14, 
M 4 teſtaments, 
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teſtaments, becauſe the latter doth always infringe the for- 
mer, but a man may die with divers codicils, and the latter 
doth not hinder the former, unleſs they be contrary®, 


In the caſe of a real eſtate, a codicil cannot operate unleſs 
it be executed according to the ſtatute ?. It is neceſſary, 
when a codicil is added to a will with intent to paſs any 
real eſtate, to be careful in uſing words ſufficient, whether 
it be for altering former diſpoſitions, or diſpoſing of eſtates 
purchaſed after the will was made; and for the teſtator to 
execute the codicil, in the ſame manner, and with the ſame 
number of witnefles, as is requiſite to the executing an it 
original will according to the ſtatute. So, if a will con- 


— — 
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cerns only perſonal eſtate, and a codicil is added with intent : 

to make any alteration, ſubſtraction, or addition, care ought f 

to be taken in uſing words ſufficient for the purpoſe.— 0 

ul Where there is time and opportunity for writing over the 01 

g | will afreſh, and thereby to make ſuch alteration as may be 0 
1 neceſſary, it is much more adviſable, and far better, than 


2 - 
* — 


doing it by codicil; which will not only increaſe the expence 
of the probate when the will comes to be proved. but per- 


h 
haps require as much, if not more nicety in framing than g 
the will itſelf. | ; 7 


WHERE a man may have by him two or more wills, the ; 
latter whereof, as has juſt been mentioned, overthrows the 4 
former; but the republication of a former will revokes one | 


of a latter date, and eſtabliſhes the firſt again “; ſo that 
what was before rendered void, becomes valid by the new 


—  - 


- 


d Swinb. 15. That a will may be 
effectual for conveying land, there are 
many requiſites neceſſary to be attend- 
ed to, more than in a will which only 
concerns perſonal eftate; and as we 
have hinted io a former chapter (page 
150.) with reſpect to the heir at law ; 
that his title is not to be defeated 
but by ſome other rertain title; ſo 
if there be two inconfifi-nt wills of the 
ſame date, neither »f which can be 
proved to be the laſt executed (unleſs 
explained by ſome ſubſcquent act of the 
teſtator), both are void for uncertainty, 
and will let in the beir, For revoking a 
former will, it is neceſſary that the ſecond 


will ſhould be ſubfifiing and effective at 


the time of the teſtator's death; there- 
fore if it be not executed according to 


the ſtatute of frauds (mentioned page 


152.) it is not effective as to lands 
or real eſtate; yet a deviſe of lands 
void in reſpect of the capacity of the 
deviſee to take, ſhall revoke a former 
deviſe; ſo ſhall a ſubſequent grant to a 
perſon incapab'e of taking; fo, if the 
ſecond will be effe dively can.elled in 
the lifetime of the teſlator, the firſt 
will ſhall operate as if no other bad ex- 
iſted; for it is the only will ſubfiſting 
at the teſtator's death, 1 P. Will. 344- 
Note 1. 4 edit. 

e 1 Atk. 426, 

4 Black, Com, 2 V. 502. 
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blication ; and if there are words contained therein ſuffi. 
cient for paſſing or conveying ſuch eſtate as the teſtator is 
poſſeſſed of at the time of the republication, to the perſon 
or perſons for whom the ſame is deligned; it may anſwer 
the purpoſe of making a new will; but if the words con- 
tained therein are inſufficient, it will not be effectual; for the 
republication makes no alteration in the words of the will, 
and therefore can have no effect where the words are not 
ſufficient to convey the eſtate to the perſon or perſons for 
whom it is deſigned. —Where the will concerns real eſtate, 
it is ſafe to republiſh it in a formal manner, as by the teſta- 
tor's taking-it in his hand and declaring the ſame to be his 
laſt will, in the preſence of three witneſſes ; and then to make 
a memorandum thereof in writing at the bottom of the will, 
or if there ſhould not be room ſufficient, then in the margin 
or on the back thereof, which may be as follows, viz. 


WHEREAs I John Mills, the teſtator named in this will, 
have republiſhed the ſam, with an intent thereby to make void 
all and every other will and wills at any time heretofore by me 
made, and ta confirm and eſtabliſh this, which I have declared to 
be my laſt will and teſtament, in the preſence of John Smith, 
Alice Smith, and Thomas Jones, who I have deſired to ſub- 
ſcribe their names as witneſſes hereto : and in witneſs whereof I 
the ſaid John Mills have hereunto ſubſcribed my name this 

day of „ in the year of our Lord 17 
| JohN MiLLs. 
Signed by the ſaid John Mills, in the | 

preſence of us, who, at his requeſt, 

and in his preſence, have ſubſcribed 

our names as witneſſes to the above 


republication. 
Joux SMITH, 


ALICE SMITH. 
Tous JONES. 


IF the will concerns only perſonal eſtate, it will not be 
amiſs to uſe the ſame formality for republiſhing it, though 
more ſlender evidence will be ſufficient for the purpoſe, —- 
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As to bequeſts and teſtaments of perſonal eſtate, and a 
deviſe affecting real eſtate, there is this diſtinction. The 
former will opetate upon whatever the teſtator dies poſſeſſed 
of, whether he had it at the time of making his will or the ſame 
was afterwards acquired. The latter will operate only upon 
ſuch real eſtates as were the teſtator's at the time of execut- 
ing and publiſhing his will; wherefore no real eſtate pur- 
chaſed afterwards will paſs under ſuch deviſe, unleſs ſubſe. 
quent to the purchaſe or contract the deviſor republiſhes his 
will. So here, if a man having made his will, and thereby 
deviſed the whole of his eſtate and effects, and afterwards 
purchaſes any real eſtate, and dies, without either republiſh- 
ing, or altering and re-executing his will, as directed by 
the ſtatute heretofore often mentioned, he may die both 
teſtate and inteſtate, and his perſonal eſtate may be diſpoſed 
of by himſelf, and his after-purchaſed real eſtate by the law, 
or will deſcend to his heir at law: which circumſtance now 
leads us to ſhew, as was propoſed,” how in various caſes a 
man may die both teſtate and inteſtate, and thereby part of 
his eſtate be diſpoſed of by himſelf, and the other part by 
the law. 


THost caſes will be readily perceived if we advert to 
what has been treated on under this and the next preceding 
head ; as under the head of making the will, it was ſhewn 
that, if the teſtator by his will gives his heir at law no other 
eſtate than the law entitles him to, he will take by deſcent 
and not by the will: ſo, if there are not words in the will 
ſufficient for diſinheriting the heir at law, or if there is a 
defect in executing the will, as in ſigning or witneſſing it, 
whereby the ſame may be rendered invalid as to the real 
eſtate; and, if it be not in writing, but only nuncupative or 
verbal, which may be ſufficient for the teſtator's goods and 
chattels. In thoſe caſes a man having real and perſonal 
eſtate, and having made his will and died, may be ſaid to 
die both teſtate and inteftate ; inteſtate as to his real eſtate, 
which will deſcend to his heir at law in ſuch manner as here- 

1 The tofore 
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tofore ſhewn ©, and teſtate as to his perſonal; for here he 
may have a will ſufficient with reſpect to his goods and 
chattels. In like manner a man may die both teſtate and in- 
teſtate where he has a will duly iigned and witneſſed, but 
has thereby diſpoſed only of part of his real and perſonal 
eſtate, and not mentioned the reſt, or deviſed the reſidue to 
any one; in which caſe part of his real eſtate will deſcend to 
his heir at law, and part of his perſonal be diſtributed in 
ſuch manner as was heretofore ſhewn* ; unleſs it ſhould de- 
volve to the executor under ſuch circumſtances as have been 
mentioned *, | 


UNDER this head of revoking the will, it may be perceived 
that a man, after having made his will, may die either wholly 
inteſtate, or part teſtate and part inteſtate ; as where he re- 
vokes his will; which revocation may ariſe from a variety 
of cauſes, and be either expreſſed or implied; as if the teſ- 
tator cancels his will by tearing, obliterating, or burning it, 
which is an expreſs revocation ; ſo where, after having made 
his will, he marries and has a child; this is held a preſump- 
tive or implied revocation ; and hereby, as well as by tear. 
ing, obliterating, or burning his will, he may die wholly in- 
teſtate, both as to his real and perſonal eſtate, Likewiſe im- 
plied revocations are, where the eſtate deviſed is altered after 
making the will; as in caſe the teſtator afterwards conveys 
the ſame to another, even though it may be re-conveyed to 
him, yet the conveying it, is an implied revocation of his 
will, as to the eſtate conveyed hy him. So if a man poſſeſſ- 
ed of a leaſehold eſtate, and after having deviſed it ſurrenders 
his leaſe, and takes a new leaſe of the eſtate, this is an im- 
plied revocation of his will as to this particular, and if hedies 
before republiſhing it, he may die both teſtate and inteſtate ; 
teſtate as to that part of his will which is unrevoked, 
and inteſtate as to the part revoked ; ſo that one part of his 
eſtate may be diſpoſed of by himſelf, and the other left to the 
diſpoſition of the law. So it may be in reſpect to other caſes 
that amount to implied revocations. 


© Page 86—92, 3 Page 155. 
Page 66, 
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THERE is another kind of inteſtacy, which may be where 
a man may have made his will in writing purſuant to what 
is required by the ſtatute of 29 Car. II. and thereby deviſed 
his real and perſonal eſtate, but hath not appointed any exe- 
cutor either expreſsly, or by words whereby the making of 
an executor may be implied ; and in this caſe a man may 
alſo be ſaid to die both teſtate and inteſtate ; teſtate as to his 
real eſtate, and inteſtate as to his perſonal : yet here the 
law has no concern with the diſpoſal of either, adminiſtration 
being to be granted with the will annexed, which is to be 
the adminiſtrator's guide in diſpoſing of the perſonal eſtate, 
in like manner as heretofore mentioned“; and as to the real 
eſtate, an executor, as ſuch, if appointed, has no concern 
therewith ; neither is the appointment of an executor requi- 
fite where the will concerns only real eſtate, and has no con- 
cern with goods or chattels, nor ought it in ſuch caſe to be 


proved in the ſpiritual court \, 


h Pag. 2, 1 Cro. Car. 395. 
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CHAP, IV: 
Of proving the Pill. 


NDER this head I ſhall firſt conſider what an exe- 

cutor may do before the will is proved, and the rea- 
ſon why it ſhould be proved : likewiſe whether it is prudent 
for the executor to take upon him the executorſhip, or to 
refuſe it: then juſt take notice of the will, which concerns 
both real and perſonal eſtate, or perſonal eſtate only; and 
where and by whom the probate thereof is to be granted ; 
and proceed to ſhew how the will may be proved in common 
form, or form of law, and the end and purpoſe of proving it 
either way. For proving it in common form, the power an 
executor has for compelling the ordinary to grant the pro- 
bate, and what may obſtruct his obtaining the ſame ; the 
form of the executor's oath previous to obtaining it, and the 
expence thereof, —— Caſes wherein adminiſtration muſt be 
granted with the will annexed, and the manner of thus 
granting it. —— The method of proving a will in chancery. 
—— That a will is to be regiſtered if it concern real eſtate, 
or certain chattels real in the counties of York and Middle- 
ſex ; and the manner and form of doing it. In what 
courts ſuits muſt be brought for proctors fees, and the man- 
ner of taxing their bills. 


BRETORE letters of adminiſtration are iſſued, an adminiſtra- 
tor can do nothing, yet an executor may do many acts before 
he proves the will, as heretofore mentioned“: and the rea- 
ſon of this is, that an executor derives his power from the 
will and not from the probate ; but the adminiſtrator owes 
his entirely to the appointment of the ordinary. - An 
executor, before the will be proved, may ſeize and. take 
into his hands any of the goods of the teſtator. He may 
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pay debts, receive debts, make acquittances and releaſes 
of debts due to the teſtator, and take releaſes and acquit- 
tances of debts owing by the teſtetor ; and if before the will 
be proved, the day occur for payment upon bond made by or 
to the teſtator, payment muſt be made to or by the executor, 
though no will be proved, upon the like pain of forfeiture as 
if the will were proved. Alfo, an executor may, before pro- 
bate, ſell or give away any of the goods or chattels of the 
teſtator ®, And the executor, for goods of the teſtator taken 
from him, or a treſpaſs done upon the leaſe land, or a diſtrain- 
ing or impounding of goods or cattle, may maintain, before 
the will be proved, actions of diſtreſs, or replevin, or detinue; 
for theſe actions ariſe upon the executor's own poſſeſſion. 
But before the proving of a will, an executor cannot maintain 
a ſuit or action of debt, or the like; and the reaſon is, for 
that therein he muſt ſhew forth the will, proved under the 
ſeal of the ordinary. And ſo it ſeems it muſt be, if he 
bring any action for treſpaſs done, or goods taken in the 
teſtator's lifetime, ſo as the teſtator himſelf was entitled to 
the action, and it grows not upon the executor's poſſeſſion, 
but upon the executor's own contract for the teſtator's 
goods ; as if the executor ſell cattle or other goods of the 
teſtator's before the will be proved, he may for the money 
payable maintain an action for debt before he hath proved 
any will; and in this, and the action of treſpaſs, there is no 
neceſſity of naming him executor ©, In general, an executor 
is a complete executor before probate to all purpoſes but 
bringing of actions; ſo that he may releaſe an action, aſſent 
to a legacy, may be ſued, may aliene, or otherwiſe inter- 
meddle with the goods of the teſtator . For by adminiſtering 
(that is, if one do either pay debts of the teſtator, or receive 
debts, or make acquittances for them, or demands the teſta- 
tor's debts as executor, which are acts of adminiſtering *, as 
will be more fully ſhewn hereafter *}, the executor hath ac- 


d Went, Of, Exec. 34, 35+ e Went, 41. 
bid. 36. f Page 182, 
d x Salk, 301, 
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cepted and taken upon him the whole adminiſtration before 
the probate ; and is thereby entitled to receive the debts due 
to the teſtator ; and all payments made to him are good, and 
ſhall not be defeated, although he ſhould die and never prove 
the will 5, 

THe executor may, in convenient time after the teſtator's 
death, enter into the houſe deſcended to the heir, for the re- 
moving and taking away the goods, ſo as the door be open, 
or at leaſt the key be in the door; and this ſeems to be un- 
derſtood of the door of each room. For, although the door 
of entrance into the hall and parlour be open, the executor 
cannot by that juſtify the breaking open the door of any 
chamber to take the goods there; but only may take thoſe in 
the rooms which be open. And this ſeems to be proved by 
the caſe of a cheſt with evidences; which it is ſaid the exe- 
cutor may take, and put out the deeds, delivering them to 
the heir, that is to ſay, the cheſt being unlocked ; though a 
chamber or other room within the houſe locked, is an inclo- 
ſure of better reſpect than a cheſt. —If the goods be not 
removed within a convenient time, the heir may diſtrain 
them as damage feaſant o, that is, doing damage, or treſ- 
paſſing upon his land . Ina caſe of treſpaſs upon demurrer, 
which was, leſſee for life of a houſe and paſture land dies, 
his executors ſuffer his cattle to go there for ſix days after 
his death, and then removed them; and in treſpaſs juſtify 
for that time, averring, that in the time of fix days 
they could not procure any other land or place to put in the 
cattle; whereupon it was demurred. And whether that 
were a convenient time to remove them, was the queſtion. 
And the court feemed to incline, that fix days is but a 
convenient time for the removing of their cattle; and the 
law allows a convenient time for their removing; eſpecially 
it being averred they had not any other place to remove 
them unto. But for a fault in the plea wherein the de- 
fendant pleaded a leaſe of the houfe, but not of the land, 
as was. mentioned in the declaration, it was adjudged for the 
plaintiff *, 

8 1 Salk, 306, 307. 
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As the executor may receive debts, releaſe debts, and do 
other acts before the will be proved; ſo on the other hand an 
executor may be ſued for debts of the teſtator before the 
will be proved; unleſs he refuſed the executorſhip in due 
manner, ſo as adminiſtration may be granted, and there may 
be ſomebody ſuable for the teſtator's debts l. 


By the ſtatute 21 Hen. VIII. c. 5. the ordinary or other 
perſon having authority for probate of teſtaments, may 
convent before them perſons named executors of any teſta- 
ment, to the intent to prove or refuſe the ſame. And if the 
executors do not appear upon the procels, the ordinary may 
excommunicate them: but they may pray time to adviſe, 
and the ordinary may grant in the mean time letters ad colli- 
gendum bona defuntti ; that is, to gather up the goods of 
the deceaſed u. Where a will is made and executors named, 
the ordinary, if he knows thereof, before he commits ad- 
miniſtration, muſt ſend out proceſs againſt the executors 
to come in and prove it; and if they do not come, they are 
to be excommunicate; but if they do come, and if they, 
nor any of them, will prove; then, by reaſon of ſuch re- 
fuſal, the ordinary may commit adminiſtration with the 
will annexed", Refuſal muſt be by ſome act entered or 
recorded in the ſpiritual .court, and not verbally or by 
word, and therefore muſt be done before ſome judge ſpiritual, 
and not before neighbours in the country ; for that is not 
effectual .- After refuſal, and adminiſtration committed, 
the executor cannot go back to prove the will and 
aſſume the executorſhip ; but if only upon the executor's 
making default to come in upon the proceſs to prove 
the will, the adminiſtration be committed, here the exe. 
cutor may at any time after come and prove the will, and fo 
undo the adminiſtration ?.—If a man make an executor, but 
this is not known, or is concealed, the ordinary may 
grant adminiſtration until the will be proved 4. And if the 


went. Of, Exec, 36. o Went. Off, Exec. 37. Swinb. 443+ 
m Treatiſe of Eq. 109. p Went. Off, Exec. 39. 
n How this adminiſtration is com- 41 Koll's Abr. 907. 

mitted, ſee page 194. | 
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perſon be diſabled to be executor, or no executor at all be 
named in the will, the ordinary may grant adminiſtration *. 
If adminiſtration be granted where there is a will and 
executors, although the will be concealed, the adminiſtra - 
tion ſhall be void, if the will be produced and proved, as 
hath heretofore been ſhewn *, 

Ir there be but one executor, and he do refuſe, or being 
many, and they do all refuſe, then is the party dead inte ate, 
and adminiſtration is to be committed with the will annexed, 
as has juſt been mentioned, and none after can meddle as 
executors*, But where there are divers executors named in 
the will, and ſome of them do refuſe, and others of them 
prove the teſtament; they who refuſe may after, at their 
pleaſure, adminiſter notwithſtanding ſuch refuſal before the 
ordinary; as in caſe there be A, B, and C, and A only re- 
fuſeth, and the will is proved by the others, there A conti- 
nueth executor, notwithſtanding his refuſal ; for the will 
being proved, all the executors therein named ſtand and con- 
tinue executors, notwithſtanding any of their refuſal ; and 
at any time during the lives of their companions, they may 
prove the will, they may pay debts, make releaſes, and they 
muſt be joined in all ſuits where the co-executors are plain- 
tiffs; becauſe they are all privy to the will; but not where 
they are defendants; becauſe the plaintiff in the action is not 
bound by the law to take notice of any but thoſe who have 
proved the will . When the teſtament is proved by any of 
the executors, the refuſal of the others before the ordinary is 
void. 

As to bringing of actions in the king's courts, the judges 
do not admit the executors to ſue for things in action, if they 


r Swinb. 380. For maxing an ex- the reſidue is bequeathed, is thereby 
ecutor, it is not always neceſſary that underſtood to be made executor, Swinb. 
the word executor be expreſſed ; but it 247. 
is ſufficient, if the teftator's meaning Page 18. 47. 
do appear by other words of like ſenſe t Went. Off. Exec. 41. 9 Co. Rep, 
or import; as if the teſtator ſay, I com- 37. 3 P. Will. 251, 
mit all my goods to the diſpoſition of u Bacon's Uſe of the Law, 161. 

A. B.; or, I leave all my goods, or the W Went, Off. Exec. 42. 
reſidue of all my goods to A. B. or the * Swinb, 444. 
| like ; for in theſe caſes he to whom all 
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ew not the teſtament duly proved under the ſeal of the or- 


dinary ; but always the king's courts have uſed to allow the 


probate of any of the executors to enable them all to bring 
actions; ſo that the probate of the teſtament doth not give 
them any intereſt or title to the things in action or poſſeſſion, 
for they have their title and intereſt by the teſtament, and not 
by the probate ; and yet without probate the judges will not 
allow them to bring actions! as executors, Where there 
be two executors, and one of them proveth the will in the 
name of them both, againſt the will of the other; this is not 
any adminiſtration for him who conſented not to the probate ; 
but he may plead that he never was executor ; for the probate 
maketh him not executor, if he doth not adminiſter *. 


IF there be two executors made, and one of them refuſes 
before the ordinary, and the other proves the will, and 
makes a will himſelf, and appoints an executor, and then die; 
in this caſe, it ſeems the executor of the executor who 
proved the will alone, ſhall have the diſpoſition of all the 
eſtate, and be executor to the firſt teſtator; and the ſurviving 
executor ſhall not intermeddle therewith ; for his election by 
the death of his companion is gone“. 


IF an executor die after he hath proved the will, and hath 
by his will appointed an executor, in caſe there was but one 
executor, this executor alſo ſhall be executor to the firſt teſ- 
tator, as he is to the ſecond ; and he ſhall have all the benefit, 
and be ſubject to all the charge, that the firſt teſtator had 
and was ſubject unto ; and yet the goods of one teſtator ſhall 
not be ſubje to the debts of the other, but each of the 
teſtator's goods ſhall. be ſubject to the payment of his own 
debts only. And if in this caſe, the executor of the execu- 
tor take upon him the adminiſtration of the goods of the 
firſt teſtator, he cannot refuſe the adminiſtration of the 
goods of the latter; yet he may take upon him the latter, 


Y © Co. Rep. 38. Dyer, 160, Shep. Touch. 445+ 
2 1 Koll's Abr. 918 4 edit, 
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and refuſe the former. But if the executor refuſe to admi- 


niſter to the firſt teſtator before the ordinary, or die before 1 4 
probate of the will, and he hath made a teſtament, and ap- 1 
pointed an executor therein; in this caſe, it ſeems the exe- iN 
cutor of the executor ſhall not adminiſter the goods of the Wy 


firſt teſtator, but the ordinary muſt grant adminiſtration 
thereof; unleſs the reſiduum of the goods, after the debts 
paid, were given by the will to the firſt executor ®, 
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Ix all cafes, except of ſpecial truſt or authority, without 
the office of executorſhip, the executor of an executor 
ſtands, as to the points both of being, having, and doing, in 
the ſame ſtate and plight as the firſt and immediate executor *. 
But if two be appointed executors, and the one makes his 
teſtament, wherein he names his-executor, and dies, his co- 
executor ſurviving ;z in this caſe, the executor of the executor 
is not to be joined with the executor ſurviving, neither in 
the execution of the will, nor in ſuits or actions. And if 
the executor of the executor have any goods or chattels in 
his hands which did belong to the firſt teſtator, the executor 
of the ſame teſtator ſurviving may have an action againſt the 

executor of the executor for the ſame ; for the power of the 
executor who died firſt was determined by his death, the 
other then ſurviving * ; ſuppoſing, in this caſe, the ſurviving 
executor did not refuſe in the life of his companion, in man- 
ner before mentioned. So, where there are two admini- 
{trators, and one dies, the adminiſtration ſurvives, as here- 
tofore ſhewn ©. Where two executors are made, the 
one making a will and executors, and dying, if the other 
die after inteſtate; the executor of him who firſt died, ſhall 
not be executor to the firſt teſtator, as he is dead inteſtate ; 
becauſe the ſurviving executor is ſo dead, and in him the 
executorſhip was wholly and ſolely ſettled by the death of 
his fellow before him; and in this caſe adminiſtration of 
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goods not adminiſtered, or adminiſtration de bonis non admi- 
niſtratis, as it is uſually termed, ſhall be committed f. 


Tux intereſt veſted in the executor may be continued and 
kept alive by the will of the ſame executor ; ſo that the exe- 
cutor of A's executor, is to all intents and purpoſes the exe- 
cutor and repreſentative of A himſelf; but the executor of 
A's adminiſtrator, or the adminiſtrator of A's executor, is 
not the repreſentative of A. For the power of an executor 
is founded upon the ſpecial confidence and actual appoint- 
ment of the deceaſed; and fuch executor is therefore allowed 
to tranſmit that power to another, in whom he has equal 
confidence: but the adminiftrator of A is merely the 
officer of the ordinary, preſcribed to him by act of parlia- 
ment, in whom the deceaſed has repoſed no truſt at all; and 
therefore, on the death of that officer, it reſults back to the 
ordinary to appoint another, or to commit a new admini- 
ſtration, as hath heretofore been mentioned 8. So that in 
theſe caſes, and whenever the courſe of repreſentation from 
executor to executor is interrupted by any one adminiſtra- 
tion, it is neceſfary for the ordinary to commit adminiſtra- 
tion afrefh, of the goods of the deceaſed not adminiſtered by 
the former executor or adminiſtrator ®, 


THe probate of the will, as having reſpect to goods and 
chattels, is in ſome reſpect neceſſary; but touching any 
freehold of lands deviſed, it is not at all material. As 
to goods and chattels, although the executor before probate, 
may receive and releafe debts, he cannot ſue for any debts 
due to the teſtator *, neither can an executor or other perſon 
give a will in evidence concerning a perſonal chattel with- 
out producing the probate ; for this will is no will, until it 
has received a ſanction or an allowance of it in the ſpiritual 
court; for they are to judge whether it be a will or not; 


f Went, Off, Exec, 203, b Black, Com. 2 V. 5c6, 
* Page 6. i Co, Litt. 292. 
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and the temporal courts are not to look upon it as a will till 
probate be made. And in an action of trover for goods 
which a teſtator gave to his ſiſter in his life-time, brought 
againſt the executor for them, who would have given in 
evidence a former will to have ſhewn that he had no power 
to give thoſe goods ; this was refuſed, becauſe he ought to 
have produced the probate *, 


HENCE we may form an idea of what an executor may do 
before the will is proved, and hereby, and by what will here- 
after be ſhewn with reſpect to proving in common form, or 
form of law, the reaſons why it ſhould be proved may be 
perceived l. And now we may conſider whether it is pru- 
dent for the executor to take upon him the executorſhip, or 
to refuſe it; and here we may firit examine by what means 
he may make himſelf liable thereunto, and how far he may 
meddle with the teſtator's eſtate without ſubjeRing himſelf 
thereto; and then what profit or advantage may accrue to 
him, and what detriment or loſs he may ſuſtain thereby, 


H that is named executor cannot be compelled to ſtand 
to the will and undertake the executorihip, unleſs he hath 
already meddled with the goods of the teſtator as executor ; 
and whereby he is not only to be compelled to perform the 
office of an executor, but alſa if he ſhould refuſe, and the 
ordinary commit adminiſtration unto him, ,this refuſal is 
void, and he ſhall be charged as executor v. So that if the 
executor named in the teſtament reſolve not to ſtand to the 
executorſhip, but to refuſe the ſame, he ſhould not admi- 
niſter the goods of the deceaſed as executor ; for having once 
adminiſtered as executor, he may at any time after be com- 
pelled to undergo the burden of an executor, and alſo may 
be ſued as executor by the creditors of the teſtator, though 


k Viner's Abr. Executor, A. A. 20. m Swinb. 384. 
I Ste page 188, 189. 


N 3 he 


182 The Disros AL Fa PRSOx's ESTATE 


he cannot ſue others as executor; for that he hath not the 
will under the ordinary's ſeal. 

A PERSON is then ſaid to adminiſter as executor, ſo as 
thereby he may be compelled to ſtand to the executorſhip, 
when he performs thoſe acts which are proper to an execu- 
tor; as to pay the debts due by the teſtator, or to re- 
ceive any debts due unto the teftator, or to give acquit- 
tances for the ſame", or demand the teſtator's debts 
as executor ; all theſe be full and clear adminiſtrations ag 
executor, And if one being ſued as executor, take it upon 
him and plead in bar as executor, this is an adminiſtration : 
The common plea to free himſelf, and to ſhew that he is not 
the party ſuable for the teſtator's debt, being, that he neither 
is executor, nor ever did adminiſter as executor ®. If a 
man do thoſe acts which are not proper to an executor, he 
is not ſaid to have adminiſtered as executor, to the effect 
before mentioned; as to feed the cattle of the deceaſed, leſt 
they ſhould periſh, or to take into his cuſtody the goods of 
the deceaſed, to the end they may be ſafe from being ſtolen 
or purloined, or to diſpoſe of the teſtator's goods about the 
funeral ; for theſe be deeds of charity common to every 
chriſtian, and not peculiar to an executor. Likewiſe to 
make an inventory of the goods of the deceaſed, is not to 
adminiſter as an executor, or to deliver to the wife her con- 
venient apparel ?, 

As to the profit or advantage that may accrue to an exe- 
cutor by taking upon him the executorſhip, we may obſerve 
that, although a perſon hath not meddled with the goods of 
the teſtator, and is therefore not compellable, yet, if a legacy 
be left to him, he may be compelled to ſtand to the executorſhip, 
or elſe loſe his legacy . But, where a creditor conſtitutes 
his debtor his executor, it is a releaſe or diſcharge of the debt, 
whether the executor acts or no; provided there be aſſets 
ſufficient to pay the teſtator's debts, as has been mentioned”, 

n Swinb, 469. 4 Gibſon, 469, 


„ Went, Off, Exee. 41. r Poge 155, 
p $winb, 477 472+ 
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FoRMERLY it was a ſettled notion, if there was no re- 
fiduary legatee appointed by the will, the ſurplus or reſiduum 
devolved to the executor's own ule, by virtue of the execu- 
torſhip ; but now there is this reſtriction, that although 
where the executor has no legacy at all, the reſiduum ſhall in 
general be his own ; yet, where there 1s a ſufficiency on the 
face of the will (by means of a competent legacy, or other- 
wiſe) to imply that the teſtator intended his executor ſhould 
not have the reſidue, tha unde viſed furplus of the eſtate ſhall 
go to the next of kin; and if there be no kindred, then to 
the crown *, 

AND where unequal legacies have been given to exe. 
cutors, and the ſurplus or re//duum of the teſtator's eſtate un- 
diſpoſed of, the ſame hath been adjudged to devolve to the 
executors, by virtue of their executorſhip, upon the prin- 
ciple juſt mentioned; as that there hath not appeared a ſuf- 
ficiency on the face of the will to imply that the teſtator's 
intention was otherwile ; and upon this principle the court 
of chancery determined in favour of the executors, in the 
caſe of Bowker and Hunter lately before the court, and which 
was as follows: Frances Bayley being poſſeſſed of 'a con- 
ſiderable perſonal eſtate, 31ſt January 1777, made her will, 
and thereby gave to Thomas Vickars Hunter, gent. the * 
of 200l. and, after a great many legacies to a variety of per- 
ſons, amang whom were ſome of her next of kin; ſhe gave 

the Rev. James Eaton the ſum of 5ol. and after ſome chari- 
tablelegacies, ſhe appointed the ſaid Thomas Vickars Hunter and 
James Eaton, executors ; but made no diſpoſition of the reſidue. 
'The executors having proved the will, the next of kin filed 
a bill in the court of chancery, for an account of the reſidue 
of the teſtatrix's eſtate, and praying that, the executors 
having legacies, it might be diſtributed. The defendants 
(the executors) admitted aſſets more than ſufficient to pay 
debts, legacies, and funeral expences ; but inſiſted they had 
a right to the perſonal eſtate, there being nothing incon- 
ſiſtent with ſuch right in the will, or indicative of a contrary 
intention ; the legacies not being given to them as executors, 
but by their proper names, and there being a great inequality 
between them, by which the teſtatrix ſhewed ſhe meant to 
> „ine d in pag? 186, 166. 
ne Re diſpoſe 
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diſpoſe of the whole, and not to die inteſtate as to any part 
thereof. This cauſe being argued, and a variety of caſes 
cited by the counſel on each ſide. By the lord chancellor in 
his diſcuſſion thereof: Here the teſtator's intention is de- 
clared in more ſlender words than in any of the other caſes, 
When the teſtator gives the executor part by expreſs words, 
and in the ſame manner as he appoints him executor, it 
ſhews his intention to be different from that expreſſed by the 
fact of making him executor.— In order to make a gift of 
part a bar to taking the reſidue, the general gift muſt make 
the intent as clear as the other intention is from making him 
executor; where it will bear another intent, it will not bar 
him from taking the reſidue, The fundamental diſtinction 
is eſtabliſhed by laying it down that the rule, that the executor 


ſhall take the reſidue, muſt prevail, unleſs there is an irreſiſtible 


inference to the contrary. If the gift of the legacy is qua- 
lified, it is ſufficient to prevent its barring the reſidue, or if 
it may be given for a different purpoſe. "The gift of unequal 
legacies may have a different ground from the gift of the 
whole; it may in many events be different: for inſtance, 
if 100]. be given to one, and gol. to the other, it may be 
different, in caſe of deficiency, from giving the one 50l. 
the other nothing. The implication is, that the teſtatrix 
muſt have had a different intent, and that muſt rebut the 
equity; and therefore the bill muſt be diſmiſſedt; whereby 
the executors have the reſidue ; and upon a re-hearing of 
this cauſe before the lords commiſſioners the lord chancellor's 
decree was affirmed, : 


Upon the whole which hath been mentioned in regard of 
executors taking the reſidue, we may obſerve that, by law 
the appointment of an executor veſts in him all the perſonal 
eſtate of the teſtator not otherwiſe diſpoſed of ; but wherever 
courts of equity have ſeen on the face of the will ſufficient to 
econvince them that the teſtator did not intend the executor 
to take the ſurplus, they have turned the executors into truſ- 
tees for thoſe on whom the law would caſt the ſurplus 
in caſe of a complete inteſtacy, i. e. the next of kin; as 
where the executors are expreſsly called executors in truſt, 
or where any other expreſſion occur, ſhewing the office only 
to be intended them and not the beneficial intereſt. And a 
pecuniary legacy given to a fole executor, affords ſufficient 
argument to exclude him from the reſidue ; and fo equal pe- 
cuntary legacies. to two or more ſhall exclude them, But 


t Caſe of Bowker and Hynter, 1783, Brown's Cha, Rep, 328, 
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wherever the legacy is conſent with the intent that the exe- 
cutor ſhould take the whole, a court of equity will not diſ- 
turb his legal right. And a legacy to one only or two or more 
executors ſhall exclude neither from the ſurplus, becauſe the 
teſtator might intend to ſuch one a preference ; the ſame rule 
and reaſon hold, where ſeveral executors have unequal pecu- 
niary legacies", as in the abovementioned caſe, The ad- 
miſſion of parol evidence in cafes of this kind we took notice 


of in a former chapter, p. 149. 


WHERE a church becomes void, ſoon after the teſtator's 
death, as if A, patron of the church of D, grant to B the 
next avoidance, the church becomes void, A dies before he 
preſents, his executor preſents, and hath the benefit of pre- 
ferring his ſon or friend; and this ſhall not make aſſets in his 
hands for payment of debts, for that he could not lawfully 
take money to preſent *. — By what has been mentioned 
towards the beginning of this chapter, and under the ſecond 
ſection of the ſecond chapter of the law's diſpoſal, the power 
an executor has by virtue of his executorſhip may be per- 
ceived; and in the next enſuing ſection the particulars of 
what he is intereſted in“. And, under a ſubſequent head, 
we ſhall treat on the time an executor has for paying lega- 
cies, and the intereſt that may be payable for the ſame *. 


AnD here we may obſerve that the executor ſhall be al. 
lowed all reaſonable expences, as well in law-ſuits, as for 
other honeſt purpoſes ; and this reaſonableneſs of expences 
to be ſuch, as that he may receive thereby neither profit nor 
loſs. And that one executor ſhall not be charged with the 
wrong or devaſtavit of his companion, and ſhall be no far- 
ther liable than for the aſſets that came to his hands; and 
therefore where an action was brought againſt two executors, 
and the jury found that the two and another were made exe- 
cutors, and that the third waſted the aſſets, to the amount of 
boool. and died, and that only 161, came to the hands of the 
two others; the court held that they ſhould be charged for no 
more than the 16l. for that it was the teſtator's folly to truſt - 
ſuch a perſon, which muſt not turn to the prejudice of the 


« 1 P. Will. 550. Note 1, 4 edit. y Page 21, 28. 
* Went, Off. Exec, 73, = Page 205. 210. 
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ether executors *, And where an executor or adminiſtrator 
puts out money upon a real ſecurity, which at that time there 
was no reaſon to object to, and afterwards ſuch ſecurity 
proves bad, he ſhall not be accountable for the loſs b. 


THe danger of an executor's ſuſtaining detriment or loſs 
by taking upon him the executorſhip, will chiefly ariſe from 
the inſufficiency of the teſtator's goods and chattels for 
ſatisfying debts and legacies ; eſpecially if he is not careful 
in obſerving the rules and-order for paying the ſame. 


Wu the teſtator's goods and chattels are not ſufficient 
to pay his debts and legacies, there are divers ways whereby 
an executor may endanger his own eſtate and ſubject the 
ſame to anſwer damages; as, 1. When he beſtows more 
upon the funeral of the deceaſed than is meet, and for which 
a very ſmall ſum ſeems to be allowed againſt creditors, as 
we have heretofore ſeen©: 2, When he pays legacies in mo- 
ney, or aſſents to legacies before the debts are paid, and 
hath not enough beſides to pay the debts: 3. When he 
doth not pay the debts in that order and manner as herein 
before ſhewn*, but pays them firſt that he ſhould pay laſt, 
and he hath not enough to pay them all: 4. When he 
doth releaſe a debt or duty due to the deceaſed before he 
receives it; or, when the goods of the deceaſed being taken 
from him, he releaſes to him that takes them the action 
whereby he might have recovered them: 5. When he ſells 
the goods of the deceaſed much under value, eſpecially if it 
be with covin; as, to his near friends, to his own uſe, to 
have money under hand, or the like; but otherwiſe to {ell 
them under value, eſpecially when he cannot conveniently 
make more of them, is no waſte, ' All thoſe, and ſuch like 
acts as theſe, are ſaid to be a waſte in an executor or ad- 
miniſtrator; and being diſcovered againſt him by return of 
the ſheriff, it will produce this effect, to make the executor 
or adminiſtrator chargeable for ſo much as he hath miſ- 
employed and waſted de bonis propriis, i. e. of his own pro- 
_ © 2 Bac. Abr. 395. The rale at law the money, puts it in the hands of hit 
35, where one exccutor takes the teſta- companion; and herewith the court 
tor's money, but of his own authority, chancery agrees, as ſec in page 187. 
bis companion ſhall not be charged; but b 1 P. Will. 141. 
otherwiſe it is if he by any act, which c Page 51, 52. 
mews he bad it in his power to ſecure 4 Page 5t—bo, s 
per 
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per goods: ſo that any creditor may charge him for the 
debt due to him from the teſtator, as for his own proper 
debt, and for ſo much the execution ſhall be made againſt 
him upon his own body, lands, and goods: and yet ſo as 
one executor or adminiſtrator ſhall not be charged for the 
waſte of another ; for if there be many executors, and one of 
them only doth commit the waſte, he only ſhall be puniſhed 
for the waſte*, But where two executors join in an ac- 
quittance, but only one receives the money, both are charge- 
able for it as to creditors, who are to have the utmoſt benefit 
of the law; but the actual receiver, it is ſaid, is only charge- 
able as to legatees or perſons claiming under diſtribution d. 


Tuls being premiſed, the executor may conſider the teſ- 


tator's circumſtances, and whether it is prudent to take 


upon him the executorſhip, or to refuſe ; and now we may 
juſt take. notice of the will which concerns both real and 
perſonal eſtate, or perſonal eſtate only, and of where, and 


by whom, the probate thereof is to be granted; and pro- 


ceed to ſhew how the will may be proved in common form, 
or form of law; and the end and purpoſe of proving it 
either way. For proving in common form, the power an 
executor hath for compelling the ordinary to · grant the pro- 


date, and what may obſtruct his obtaining the ſame; the 


form of the executor's oath previous to obtaining it; and the 
expence thereof, 


Tux will which concerns both real and perſonal eſtate 
ought to be proved in the ſpiritual court, as in caſe it 
concerned perſonal eſtate alone®; but when it concerns 


2 Shep. Touch. 4 edit. 453, 464. 

Þ 1 Salk. 318. In the caſe of Sadler 
and Hebbs, July 1786, the queſtion be- 
ing, whether an executor having join ed 
in drawing two bills of exchange for 
70001, became thereby anſwerable to a 
legatee in reſpe& of that money; al- 
though he had never received any part 
thereof: Lord chancellor J hurlow ſaid, 
that a credicor thall have a right to 
charge an executor, and a legatee rot, 
ſe-med to him n odd diſtioftion ; and 
his lordſhip held it to be clear, that 
where by 8 act or any agreement of 

1 


one executor, money gets into the hands 
of his companion, they ſhall bo'h be 
anſwerable; and from the cireumſtances 
of this ca'e, as that the party ſuffered the 
money to be out fora very long time 
(wiz. 7 years) in the hands of a tradeſ- 
man, and negleRed to call it in, not - 
w-thitanding the party interefled in the 
fund was an infant: in ſuch a caſe ag 
this be is clearly chargeable, viz. with 
a moiety of the 700glk. 2 Bro, Cha, 
Rep, 114. 
© Co, Car, 396. 
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only real eſtate, it ought not to be proved in the ſpiritual 
court, as before mentioned“. Where and before whom 
the probate of the will is to be granted, having been ſhewn*, 
we need ſay no more here concerning it. 


THe manner and form of proving teſtaments is of two 
ſorts ; the one is called the vulgar or common form; the 
other is termed the folemn form, or form of law . If letters 
teſtamentary are granted to the party who exhibits the will 
merely on his oath, by ſwearing that he believeth it to be the 
Jaſt will of the deceaſed; this is called proving it in common 
form ©: and where there is no controverſy or diſpute touch- 
ing the will, there the ſingle oath of the executor alone is 
ſufficient for this purpoſe “. Where the teſtament is to be 
proved in form of law, it is requiſite that ſuch perſons as 
have intereſt, as the widow and next of kin to the deceaſed, 
to whom the adminiſtration of his goods ought to be 
committed if he had died inteſtate, be cited, to be pre- 
ſent at the probation and approbation of the teſtament; in 
whoſe preſence it is to be exhibited to the judge, and peti- 
tion to be made by the party who prefers tne will, and en- 
acted for the receiving, ſwearing, and examining the wit- 
nefies upon the ſame, and for the publiſhing or confirming 
thereof; whereupon witnefles are received and ſworn ac+ 
cordingly, and are examined every one of them ſecretly and 
ſeverally, not only upon the allegation or articles made by 
the party producing them, but alſo upon interrogations mi- 
niſtered by the adverſe party, and their depoſitions commit- 
ted to writing : afterwards the ſame are publiſhed ; and in 
caſe the proof be ſufficient, the judge, by his ſentence or de- 
cree, pronounces for the validity of the teſtament, 


Tux difference of form in proving the will, works this 
diverſity of effect, viz. that the executor of the will proved 
in the abſence of them who have intereſt, may be com- 
pelled to prove the ſame again in due form of law ; and if 
the witneſſes be dead in the mean time, it may endanger 
the whole teſtament; eſpecially if 10 years be not paſſed 


4 Page 172, n Godolph. 65. If the will is not 
© Page 6—13, duly executed, other proof is requiſite, as 
f Swinb. 448. ſee in the latter part of our explopatione 
2 2 Ne!f. Abr. 1301; i Swind. 448, 449+ 
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ſince the probation, whereby neceſſary ſolemnities are pre- 
ſumed to have been obſerved: whereas the teſtament 
being proved in form of law, the executor is not to be 
compelled to prove the fame any more; and although all 
the witneſſes afterwards be dead, the teſtament doth {till 
retain its full force“; but it is probable that this word ten in 
heures may have been miſtaken for thirty ; for Dr. Godol- 
phin ſays, the will being proved only in common form, it 
may be queſtioned at any time within thirty years next after, 
by common opinion, before it work preſcription !, 

THis proving of the will in ſolemn form, is commonly 
at the inſtance of ſome perſon who defireth to invalidate 
the ſame 3 in which caſe, his proctor, at the time of exhi- 
biting the will, ought to accept the contents thereof ſo far 
forth as it maketh for the benefit of his client; otherwiſe, if 
any legacy is given to him in the will, he ſhall loſe it for his 
general impugning the will”, If the parties intereſted do 
not call the executor to prove the will in ſolemn form, the 
executor himſelf may caule it to be thus proved ; and where 
an executor hath the greateſt part of the goods of the deceaſed 
bequeathed unto himſelf, and is in doubt whether, after the 
witneſſes be dead, that the wife or children, or other kindred 
of the deceaſed, will conteſt the validity of the will, he may 
cite them in ſpecial, and all others pretending intereſt in ge- 
neral (as is the uſual practice), to ſee the will proved by the 
witneſſes; which being done, the will ſhall not be ſet aſide 
afterwards (provided there hath been no irregularity in the 
proceſs), when the witneſſes are dead d. 

WHEN the will is proved either in common form, or in 
form of law, the original muſt be depoſited in the regiſtry of 
the ordinary, and a copy thereof in parchment is made out 
under the ſeal of the ordinary, and delivered to the executor, 
together with a certificate of its having been proved before 
him; all which together is ſtyled the probate ®, 

For proving the will in common form, it has juſt been 
mentioned e, that the ſingle oath of the executor alone is ſuf- 
ficient for this purpoſe ; and if no ſuit is depending in the 


* Swinb. 449. n 1 Ought. 21, 
1 Godolph. 62. ® Black. Com, 2 V. 508. 
mz Ought, Al» P Page 188. 
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temporal courts concerning the will, an executor, in caſe 
of being refuſed, may have a writ of mandamus to compel 
the ordinary to grant probate thereof: but if the validity of 
the will is conteſted in the eccleſiaſtical court, it is a ſuffi- 
cient anſwer by the ordinary to a writ of mandamus, to re. 
turn, that a ſuit is depending before him, and not yet de- 
termined?®, A teſtator having thought the executor appoint- 
ed a proper perſon to be entruſted with his affairs, the 
ordinary cannot adjudge him diſabled or incapable, neither 
can he inſiſt upon ſecurity from the executor, as the teſta- 
tor hath thought him able and qualified: yet if an execu- 
tor becomes non compos, or as it is uſually termed, non compos 
mentis, which is, where a perſon is not of found mind, 
memory, and underſtanding; then the ſpiritual] court may 
commit adminiſtration * If the executor becomes bank- 
rupt, it is ſaid the ordinary cannot grant adminiſtration to 
another* : yet the court of chancery, where an executor is 
conſidered as a truſtee, if he becomes inſolvent, will _— 
him to give ſecurity before he enters upon the truſt* : 
in ſome caſes, after he has taken upon him the eo 
he may be compelled to give ſecurity for paying a legacy, as 
we ſhall ſee under a ſubſequent head *. 

THe executor's oath, previous to obtaining the probate, 
is uſually in this form: * You ſhall ſwear, that you believe 
<« this to be the true laſt will and teſtament of A B deceaſed: 
<« that you will pay all the debts and legacies of the deceaſed, 
4c as far as the goods ſhall extend, and the law ſhall bind you; 
and that you will exhibit a true, full, and perfect inventory 
& of all and every the goods, rights, and credits of the de- 
« ceaſed, together with a juſt and true account, into the re- 
« piſtry of the —— court of —, when you ſhall be law- 
« fully called thereunto *.” You alſo ſwear, that you believe 
the whole of the goods, chattels, and credits, of or be- 
longing to the ſaid A B, at the time of his death, did not 
in value exceed the ſum of J. © So help you God,” 


4 Burr, Mansf. 2295+ 2 New A br. 377. 

* x Salk. 299. Page 213. 

s 2 New Abr. 376, * 4 Burn's Eccleſ. Law, 203. 
© x Salk, 299. , 
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Berore an executor applies for proving the will, it is 
adviſable for him to make an inventory, and that whether 
the ſame is required to be turned in to the ordinary or not; 
for unleſs an inventory or a calculation of the value of the 
deceaſed's goods, chattels, and credits, be made, the exe- 
cutor cannot be prepared to take the oath required, which 
has been mentioned with reſpect to an adminiſtrator's oath; 
and likewiſe ſome other reaſons why the inventory ſhould 
be made, and the manner and form of making it ſhewn “. 
And what was paid as for the fees and expence of prov- 
ing the will, has been treated on * : but in theſe fees an in- 
creaſe has appeared ſince the ſtatute 23 Geo. III. yet how 
far it will be allowed in an executor's or adminiſtrator's 
account, by the temporal courts, cannot be determined, 
no caſe having come before either of the courts relative 
thereto ſince the ſtatute took effect, as I conceive ; where- 
fore ſhall omit ſaying any more concerning it, otherwiſe 
than by obſerving it to be a matter of much leſs moment 
than the expence of a ſuit or conteſt in the eccleſiaſtical 
court; the coſt whereof being ſometimes very conſider- 
able, I ſhall hereafter, as was propoſed, ſhew in what 
court ſuits muſt be brought for proctor's fees, and the 
manner of taxing their bills ; and at preſent proceed briefly 
to point out what the fees and expence of proving wills and 
taking of adminiſtrations now amount to, purſuant to 
what I have lately learned by a minute enquiry from ſome 
of the moſt eminent practitioners in Doctors Commons; and 
thereby the reader may perceive what he is to pay for prov- 
ing the will in common form, and for letters of adminiſtra- 
tion, provided there is no oppoſition, as heretofore mention- 
ed“; and that the will have the names of two witneſſes 
ſubſcribed thereto b, and it be very ſhort, as not exceeding 
three or four ſheets, each whereof containing juſt ninety 
words, If the will contain more than three or four of thoſe 
ſheets, the expence will be increaſed about two ſhillings for 
every ſuch ſheet. 


Pag. 37-42, See more concern» © Page 17, 
ing making an inventory, page 210. b See the reaſon of two witneſſes, 


® Paze 16, 17. Page 154. Tus 


8 — — 
— — — - * — - — 
n 2 , > 8 I 


r 


* 
—ůů 31 
: —_ Sgt 8 — 2 
. —_ 


— 
AD Rig = 
8 


— 
— — SER 


— * : 
fan, l — — — - - 4 
2 ” - * 2 
— — — — 2 — — mY — 
* SY 
E — — $3. 2 — * 


— 
— 
> 
2 


0 Za 


LY 
* 
8 


192 
THE fees and expences alluded to may be perceived by 
the following table : 


The DisrosaL of a PerSON's EsTATE 


"EG * 22 


Where the Value of te In Common Form. | By Conimiffion &. 
| Goods, Chattels, and Cre. Wd 
dits, of a common Sea- 
man, or Soldier, ſain or | 
| dead in the Kirg's Ser- 122 Adminiftra-| probates \dminiſtra- 
| vice, 18 | tions. | tions. 
„e. .. 
L. Under 5, 0 7 o 0 7 of © 14 ( 14 © 
| _ 6, 20, 6 7 ofo 1; q 19 & 5 '5 5 
20, and under 40, 1 o 6|1 8 60 1 16 c|2 1 0 
40, and under 60, | 46a Aw Hs 0 o2:Kk i 
With reſpect to all other 
\ Perſons where the Value 
| of the Goocs, &c, is | 
4 L. 
L. Under 5, o 8 660 9 6 o 17 of 018 0 
J, and under 6, o 15 6|1 2 6| 1 13 42 
65, and under 20, 1 2 0019 6 : 0 2-6 
20, and under 40, 7 3 6 8 
| 40, and under 100, 2 2 ©, 2 13 63 12 10] 3 18 „ 
| 100, and under 300,| 4 12 6|5 6 10 G 6 2 6 11 10 
309, and under 600, 6 19 2| 7 13 6] 8 12 10] 8 18 6 
600, and under 1000, | 8 2 6 8 16 10] 9 16 2010 1 10 
1000, or upwards, 9 5 1010 o 2110 19 661 5 ! 
_ 


HavinG finiſhed our laſt propoſitions, we come now to 
conſider in what caſes adminiſtration muſt be granted with 
the will annexed ; or, as it is commonly termed, admini- 
{tration cum teſſamento annex, and the manner of thus grant- 
ing it. 


Tunis adminiſtration is granted in divers caſes where 
there is a will, as it may be durante minore etate ; durante 
| abſentia; or pendente lite, and on other occaſions which we 
ſhall mention. Adminiſtration durante minore ætate, is that 
which is to be granted during the minority of an infant, 
who, although he may be appointed executor, cannot ad- 

The method of obtaining admini- explanation preceding the contents of 


tration, or proving a will by commiſ- this work. 
Gon, is deſcribed towarcy the end of the 


miniſter 


er 
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miniſter until he arrives at the age of ſeventeen, till which 
time the ordinary may grant adminiſtration with the will 
annexed, and as it is held to whom he thinks fit?; in like 


manner as where there is no teſtament, he may grant it till . 


the infant attains his full age*: yet if adminiſtration is 
granted during the minority of divers executors, he that 
comes firſt of age ſhall prove the will, and the adminiſtra- 
tion ceaſes ©; likewiſe if there be two executors, one of the 
age of ſeventeen, and the other under, adminiſtration during 
the minority of him that is under age is void; becauſe he 
that is of the age of ſeventeen may execute the will*, . 


ADMINISTRATION durante abſentia, or during abſence, 
as when the executor may be beyond ſea ; this adminiſtra- 
tion ſeems to ſtand upon much the ſame reaſon as the ad- 
miniſtration durante minore etate ; it being neceſſary in both 
caſes that there ſhould be ſome perſon to manage the eſtate 
of the deceaſed ; and therefore it has been held to be grant- 
able by laws; and the ordinary may grant it, as he may 
letters of adminiſtration, where there is no will, and the next 
of kin be beyond ſea. 


LikxewisE the ordinary may grant adminiftration pen- 
dente lite, that is, pending a ſuit: ſo, where there is no 
controverſy, he may grant adminiſtration until the executor 


comes in, which, as well as the adminiſtration durante abſentia 


juſt mentioned, do fall of courſe as ſoon as the conſideration, 
ceaſes upon which they were firſt granted“. 


Ir the teſtator makes his will, without naming any 
executor, or if he names incapable perſons, or if the execu- 
tors named refuſe to act; in either of theſe caſes the ordi- 
nary muſt grant adminiſtration with the teſtament annexed, 
to ſome other perſon |: and when the adminiſtration is thus 


© Godolph. 102. 5 Co. Rep. 29. 8 Caſe of Clare and Hodges, 1 


3 Mod. 24. 1 New Abr. 381. Lutw. 342. 
Page 3. h 2 New Abr. 415. 
, Law of Teſt, 416, i Black, Com. 2 V. 503, 504. See 
# Brown], 46. mention heretofore made concerning 


thoſe points, p. 176, 177. 
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granted, the duty of the adminiſtrator is very little dif- 
ferent fram that of an executor, he being to adhere to the 
teſtament as heretofore mentioned *.—For obtaining admi- 
niſtration with the will annexed, the will of the deceaſed 
muſt be proved either in common form or form of law, in 
like manner as was lately fhewn with reſpect to the execu- 
tor's proving it; and when the will is ſo proved, the ori- 
-ginal muſt be depoſited in the regiſtry of the ordinary, and 
a copy thereof in parchment is made out under the ſeal of 
the ordinary, and delivered to the adminiſtrator, together 
with a certificate of its having been proved before him; 
in like manner as when the will is proved by the executor, 
notwithſtanding it is called adminiſtration cam teſtamento an- 
nexo, or adminiſtration with the will annexed. 


Tnvs having proceeded, we come now to treat on the 
method of proving a will in chancery ; and from thence we 
ſha!l proceed with regiſtering a will. 


WHEN real eftate is deviſed by will from the heir at 
law, and there is no occaſion. or opportunity to prove or 
eſtabliſh the ſame at law, it is often neceſſary to prove ſuch 
will in chancery, to perpetuate the teftimony thereof : the 
way ta do which, is to exhibit a bill againſt the heir at law, 
and to ſet forth the will verbatim therein, ſuggeſting that 
the heir is inclined to difpute its validity; and then the de- 
fendant having anſwered, they proceed to iſſue as in other 
caſes, and examine the witnelles to the will, ar prove their 
hands if they are dead, The will (if the witneſſes are ex- 
amined in town) muſt alſo be left to be examined in the 
examiner's office; which done, and publication paſſed, the 
cauſe is at an end, an order or rules being firſt obtained for 
publication: and the defendant, who is the heir at law, 
and examines no witneſſes touching the validity of the will, 
may give notice of motion for the plaintiff to pay him his 


* Page 1, 2. m Lid. 
A Black. Com, 2 V. 508. 
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coſts to be taxed by a maſter, which the court uſually or- 
ders", This is what is uſually meant by proving a will in 
chancery, which might be adviſable to do while the wit- 
neſſes to the will are living; for in this, as well as in other 
caſes where a bill may be filed for perpetuating the teſti- 
mony of witneſſes, it may be that a man's antagoniſt only 
waits till the death of ſome of them to begin his ſuit, when 
he may have a more favourable opportunity. 


As to regiſtering wills; by ſeveral ſtatutes, deeds and 
wills that affect real eſtates, and certain chattels real, in 
the counties of York and Middleſex, are required to be re- 
giſtered ; which regiſtering hath no alluſion to that in the 
eccleſiaſtical courts, but is quite a diſtin thing; and it be- 
ing a matter with which many may be unacquainted, I ſhall 
here mention the ſeveral ſtatutes by which the ſame is or« 
dained, and make ſome obſervations with reſpect to effectu- 


ating a complete regiſtry, 


By. the ſtatute 2 & 3 Ann. c. 4. it is enacted, That a 
memorial of all wills and deviſes in writing, whereby any 
honours, manors, lands, tenements, and hereditaments, 
within the J/2/t-Riding of the county of York, may be any 
way affected in law or equity, may, at the election of the 
party or parties concerned, be regiſtered in ſuch manner as 
by the ſaid act is directed: and every deviſe by will of the 
manors, lands, tenements, or hereditaments, or any part 
thereof, contained in any memorial ſo regiſtered as aforeſaid, 
that ſhall be made and publiſhed after the regiſtering of ſuch 
memorial, ſhall be adjudged fraudulent and void againſt any 


ſubſequent purchaſer or mortgagee for valuable conſideration; 


unleſs a memorial of ſuch will be regiſtered as aforeſaid. That 
every ſuch will, or probate of the ſame, of which ſuch me- 
mortal is to be regiſtered, ſhall be produced to the regiſter at 
the time of entering ſuch memorial, and oath made that the 
momorial was duly ſighed and ſealed ; and the regiſter hall 


» 2 Harriſon's Cha, Prac, 38. 
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indorſe a certificate on ſuch will or probate thereof, 
and mention the day, hour, and time on which ſuch me- 
morial is entered, expreſſing alſo in what book, page, and 
number the ſame is entered; and the regiſter ſhall ſign the 
certificate ſo indorſed; which ſhall be allowed as evidence 
of ſuch regiſtries in all courts of record, And a memorial 
of ſuch wills as ſhall be made or publiſhed in London, or 
in any other place, not within forty miles of the Weſt- Rid- 
ing, which may affect lands in the Weſt-Riding, ſhall be 
regiſtered, in caſe an affidavit (wherein one of the witneſſes 
to the memorial of ſuch will ſhall ſwear, that he ſaw 
the memorial ſigned and ſcaled, before any one of the judges. 
at W:/tmin/ler, or a maſter in chancery) be brought with the 
memorial to the regiſter ; which affidavit ſhall be a ſufficient 
authority to the regiſter to give a certificate of the regiſtering 
ſuch memorial; and the certificate ſigned by the regiſter 
ſhall be evidence of the regiſtry.——That memorials of 
wills regiſtered within fix months after the death of the de- 
viſor dying within England, Wales, and Berwick, or within. 
three years after the death of every deviſor dying upon or be- 
yond the ſeas, ſhall be effectual. And in caſe the perſons in- 
tereſted in the lands deviſed by reaſon of the conteſting ſuch 
will, or other inevitable difficulty, without their wilful neg- 
let, ſhall be diſabled to exhibit a memorial within the 
times limited; in ſuch caſe the regiſtry of the memarial 
within ſix months after their attainment of ſuch will, or a 
probate thereof, or removal of the impediment, ſhall be ſuf- 
ficient. 


By ſtatute 6 Ann. c. 25. it is enacted, That a memo- 
rial and regiſtry ſhall be made of all wills which affect any 
lands or tenements in the Eaft- Riding of the county of Vork. 
And by ſtatute 7 Ann, c. 20. a memorial and regiſtry is 
to be made of all wills whereby lands are affected in the 
county of Middleſex, in like manner as in the Weſt and Eaſt 
Ridings of Yorkſhire, But neither of thoſe three ſtatutes 
extends to copyhold eſtates, or to any leaſes at a rack rent, or 
to * leaſes not * twenty- one years, where the 

actual 
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actual poſſeſſion goeth along with the leaſe; and in the ſta- 
tute of 7 Ann. there is a reſervation as to the chambers in 
Serjeant's- inn, the inns of court, and the inns of chancery, 
to which this act does not extend. By ſtatute 8 Geo. II. 
c. 6. a regiſtry is to be of all wills affecting lands in the 
North» Riding of the county of York. But this ſtatute does 
not extend to copyhold eſtates, or to ſuch leaſes as juſt before 
mentioned, 


To effeQuate a complete regiſtry, it is neceſſiry that the 
memorial be on vellum or parchment, which need not be 
ſtamped, as neither of the acts require it. The memorial 
is to contain, 1. The name of the teſtator and his addition, 
vix. the place of his abode and occupation. 2. The date of 
the will. 3. The premiſes, or what is mentioned in the will 
relative to the realeſtate or chatte!s real deviſed thereby, which 
are to be deſcribed verbatim as in the will. 4. The names 
and additions of the witneſles, viz. their ſeveral occupations 
and places of abode. _— The memorial muſt be ſigned and 
ſealed by one of the deviſees, his guardians, or truſtees ; 
and then atteſted by two witneſſes who ſaw the ſame ſigned 


and ſealed: afterwards one of the two witneſſes goes with 


the memorial and the will, or the probate, or an office-copy 
thereof (either of which is ſufficient), to the regiſter - office 
(which for the Weſt-Riding of the county of York, is at 
Wakefield; for the Eaſt-Riding, at Beverley; for the 
county of Middleſex, in Bell-yard, Carey-ſtreet, London; 
and for the North-Riding, at York); and at the office 
where the ſame is to be regiſtered makes an oath (unleſs 
an affidavit hath been made before a judge or maſter in 
chancery, as before mentioned) that he ſaw the memorial 
ſigned and ſealed; and, the oath being ſo made, he leaves 
the memorial, together with the will, probate, or office- 
copy, on which the certificate of the regiſtry is indorſed, as 
directed by the ſtatute, and that frequently within four or 


five days after; when the will, probate, or office-copy, is 
O 3 fetched, 
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fetched, and the regiſter paid his fee for regiſtering. 
The form of the memorial is as follows: 


A MEMORIAL to be regiſtered purſuant to an act of par- 
liament made for regiſtering deeds, &c. within the 
[Weft, Eaſt, or North Riding of the county of York, or 
the county of Middleſex, as may be the caſe]. 

Tux probate of the laſt will and teſtament of A. B. of 
—— bearing date the —— day of — and concerning 
All [here purſue the words of the will] which ſaid will is wit- 
neſſed by C. D. of 3 E. F. of ; and G. H. 
of » And this memorial is required to be regiſtered 


purſuant to the above mentioned act, by me J. K. one of 


the devifees in the ſaid will mentioned: As wiTNess my 
hand and ſeal this day of in the year of our 


Lord 17 22 
S1GNED and ſealed } JOHN KEMP, tn 
in the preſence of | he 
CHARLES Dux. > 


Lurks Mtrronp. 


For regiſtering deeds the form of a memorial varies very 
little from that uſed for a will ; but I ſhall omit mentioning 
any more here with reſpeCt to deeds, as being foreign to this 
ſubject, and ſhall now proceed with what was propoſed in 
reſpect to proctors fees, and taxing their bills, and therewith 
conclude this chapter, 

In divers caſes it hath been held, that Wen fees are not 
ſuable for in the eccleſiaſtical court, but may be ſued for in 
the temporal courts ; from whence a prohibition may be had to 
ſtop proceeding in the eccleſiaſtical court, if ſuit ſhould be 
there commenced ", — Upon proper application, as by petition 
from any ſuitor, or perſon that ſues, in the eccleſiaſtical court, 
the judge thereof has an undoubted right to tax the proctor's 
bill, The method of doing it, as uſually practiſed, is, for the 

judge to refer it to the regiſter, directing the reſpective 
parties to attend him if they think fit, one to make his 


n See prohibition deſcribed, page 18. 
Exceptions, 
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exceptions, and the other to juſtify the ſeveral articles or 
items of his bill; and the regiſter to make his report to the 
judze, who thereupon proceeds to tax the bill. If the re- 
giſter has any doubt, the aſſiſtance of the other proctors may 
be required, The fees alledged to be given to counſel, if 
denied by the client, as alſo his demand for any unuſual or 
extraordinary articles which do not r from the pro- 

ceedings in the cauſe, muſt be cleared up to the ſatisfaction 
of the judge, either by the proctor's oath (if he voluntarily 
offers it, and there be no affidavit to the contrary), or by 
receipts and vouchers from thoſe to whom the money is al- 
ledged to be paid, or by producing letters and orders from 


his client o. 


CHAP 


Of Executors, and ſuch Adminiſtrators who have 
the Adminiſtration granted with 25 Mill 


annexed. 


HE office and duty of thoſe adminiſtrators who have 

the adminiſtration granted with the will annexed, be- 

ing, as we have ſeen in ſeveral parts of this work, very little 
different from that of executors, we ſhall now take a view 
of both, as with reſpect to their power and what they are in- 
tereſted in; their getting in the deceaſed's effects; and what 
ſhall be aſſets in their hands to make them chargeable; their 
office and duty in paying debts and legacies. And as to 
debts, we ſhall here take notice of ſuch as are barred by the 
ſtatute of limitations, and of ſome that are to be paid with in- 
tereſt: and then of legacies; and when che ſame are to 
be paid; and what intereſt ſhall be allowed thereon. Like- 
wiſe what executors and adminiſtrators are to obſerve before 
they pay legacies; and with reſpect to paying infants, and 


0 2 Burn's Eccleſ. Law, 233+ 
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married women. In what courts legacies are to be ſued for; 
and caſes in which ſecurity may be required for paying the 
ſame ; of legacies and bequeſts to charitable uſes. But as 
ſome of thoſe particulars have been diſcuſſed in the former 
part of this work, we ſhall now have occaſion only to take 
a curſory view thereof, and make a little addition to what 
has heretofore been mentioned; but with reſpect to legacies, 
which we have hitherto ſcarce touched upon, thoſe will here 
require a diſcuſſion, as they ſhall have, after ſome notice 
has been taken of the other particulars, 


W1TH reſpe to the power an adminiſtrator hath by vir- 
tue of adminiſtration obtained from the ordinary ; this being 
very nearly allied to that of an executor, except in a few 
particular inſtances wherein the executor differs from an ad- 
miniſtrator, we need here only refer the reader to the firſt 
ſection of the ſecond chapter of the Law's Diſpoſal * 3 and to 


what has been mentioned under the. head of proving the 


will v, for a diſcovery both of the executor's and adminiſtra- 
tor's power. And as what the adminiſtrator is intereſted in 
hath been treated on, and being the ſame with what an exe- 
cutor, as ſuch, has intereſt in, we may refer to the ſecond 
ſection of the laſt mentioned chapter ©, and to what has here- 
tofore been mentioned i, for a diſcovery both of what an 
executor and adminiſtrator is intereſted in, And as to get- 
ting in the deceaſed's effects, and what ſhall be aſſets in the 
adminiſtrator's hands to make him chargeable; this likewiſe 
having been treated on ©, as well as his office and duty in 
paying debts*; and being like applicable to an executor, 
we ſhall now make ſome addition to what has been men- 
tioned with reſpe&t to aſſets, as where any real eſtate 
is deviſed for paying debts, and where the ſame is mort- 
gaged, or charged with the payment of a ſum of money at 
the time, or before-it was deviſed ; that thereby may be ſeen 
what an executor or adminiſtrator may have for paying the 
teſtator's debts and legacies with, beſides what has been 


a Page 20. d Page 155, 156. 165. 173. 
b Page 173. © Page 43. | | 
F Page 28. © Page 31. 
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mentioned ?. So likewiſe, we ſhall make ſome addition to 
what was mentioned with reſpect to debts, as concerning 
thoſe that may be barred by the ſtatute of limitations, and 
debts to be paid with intereſt. 


WHERE any real eſtate is deviſed for paying debts, * 


we may obſerve the general rule is, that the perſonal eſtate 
ſhall be firſt charged with the payment of debts and legacies ; 
and the teſtator cannot exempt it from being liable to his 
debts, as againſt creditors ; but as between heir and execu- 
tor, he may charge them upon his real eſtate, which is not 
primarily liable, and diſcharge the perſonal eſtate : but, al- 
though there are ſeveral ways by which a man may give his 
real eſtate for payment of his debts, yet if there be not in the 
will, either expreſs words, or a manife/t intent of the teſ- 
tator to diſcharge the perſonal eſtate, it ſhall be firſt liable l. 
And in all caſes it ſhall be applied in diſcharge of the teſta- 
tor's perſonal debt, or general legacy, unleſs he by expreſs 
words or manifeſt intention exempt it !. 


IF a man deviſe real eſtate to be ſold by one for payment 
of his debts and legacies, and make the ſame perſon his exe- 
cutor, and die ; the money made by ſuch perſon upon the 
ſale of the eſtate, ſhall be aſſets in his hands, and conſe- 
quently liable to the payment of the teſtator's debts and le- 
gacies .- Where real eſtate is deviſed to one for life, with 
remainder to another in fee, and the eſtate is charged with 
the payment of a ſum of money, either by a former deviſe, 
rent-charge, or mortgage, the tenant for life ſhall contribute 
and pay a proportionable part of ſuch ſum; as where the 
real eſtate was deviſed in the manner juſt mentioned, and 
being mortgaged for a certain ſum, it was decreed that the 
tenant for life ſhould contribute one-third, and he in remain- 
der two thirds, to redeem *; notwithſtanding in this caſe 
it was obſerved, that the teſtator had left aſſets ſufficient to 


pay the debts; which the remainder- man prayed might go 


to the payment of the mortgage, as it would, in caſe the eſtate 
had not been deviſed, but had deſcended to the heir at law, as 


* Page 45—50, | k 1 Roll's Abr. 920, 
h 1 Wilſon Rep. 24. I Caſe of Hayes and Hayes, x Cha. 
i Caſe of Ancafterand Mayer, 1985, Cs. 223. 
Brown's Cha. Rep. 154. 1 P. Will. m Caſe of Corniſh and Mew. 1 Cha, 
294, Note 1, 4 edit. Ca, 271. 
| heretoſore 


——— — 


* —— 
a 3 


2 3 1 — 5 1 — 
— 28 — %s = = _ — - - - 
by — OT —— * a 


" 2 Sue warns _ 


a * 
— — 
— 1 ** 
r 


202 The DrsvosAL of a PkRSO's EsTATE 


. heretofore ſhewn in page 93, wherz we mentioned that per- 


fonal eſtate muſt go in diſcharge of the real; but if A, ſeiſed 
in fee, mortgages his land, leaving B his ſon and heir, and 
B dies leaving C his heir, B's -perſonal eſtate ſhall not he 
applied to pay this mortgage, becauſe it was not B's debt; 


ſo though the mortgage being transferred in B's time, B co- 


venants to pay the money, yet the debt not being originally 
the debt of B his covenant is only a ſurety, and the land 


- the original debtor, which C ſhall therefore take with the 


burthen. And a teſtator may ſo exempt his perſonal eſtate, 
as that although a perſonal debt be ſecured by mortgage, the 
real eſtate ſhall anſwer it; and lands ſubject to, or deviſed 
for payment of debts, may be liable to diſcharge mortgaged 
knds either deſcended or deviſed *, 


: By this it may be perceived, that an executor might have 


more in his hands for diſcharging debts, than was mention- 


ed in the former part of this work ; and with reſpect to le- 
gacies, which remain to be conſidered, thoſe claim the next 
regard ; and after the debts are all diſcharged, muſt be paid 
by the executor, ſo far as his aſſets will extend: and here he 
is not allowed to give himſelf the preference e by retaining, as 


in the caſe of debts D. But before we enter on the diſcuſ- 


ſion of legacies, we ſball advert to what was propoſed with 
reſpeA to debts barred by the ſtatute of limitations, and 
debts to be paid with intereſt, 


By flatute 21 Ja. I. e. 16. commonly called the ſtatute of 
limitations, . perſons are. barred of actions for debts due on 
ſimple contract, or for arrears of rent, and of actions that 


may be had for ſome other purpoſes; unleſs the ſame be 


brought within ſix years after the cauſe thereof commenced, 
or after the debts or rent became due: but in this act there 
are exceptions with reſpect to infants, perſons beyond ſea, and 
ſome others. And there are means by which the bar of the 
action may be ſaved, and the debt revived; as it is clearly 


n 3 P. Will. 294. Note t. 2 Bid. was determined that the perſonal eſtate 
664. Note 1. 4 edit. In the caſe of ſhould not exonerate the real from pay- 
Tepeudle and Toecaie, 1787, where a ment of the mortgage debt. 2 Bro, 
man purchaſed an eſtate ſubject to a Cha, Rep. 101. 3 Lid. 152, 
mortgage, and covenanted with the o Black, Com. 2 V. 112. 
mortgagot to diſcharge the morigage, it p Mentioned page 27. 


agreed, 
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agreed, that if after ſix years the debtor acknowledges the 
debt, and promiſes payment thereof, that this revives it and 
brings it out of the ſtatute; as if a debtor by promiſſory 
note, or ſimple contract, promiſes within ſix years of the 
action brought, that he will pay the debt; though this was 
barred by the ſtatute, yet it is revived by the promiſe, which 
being proved, an action may be ſupported for the recovery 
of it; the acknowledgment and promiſe being a new evi- 
dence of the debt%. And if the debtor by his will direas, 
that all his debts ſhall be paid, or make any proviſion for the 
payment of his d-bts in general, this will revive it, and 
bring it out of the ſtatute, and make his executors liable :. 
Where the debt is conſiderable, and there is danger of its 
being barred by the ſtatute, it is common for the creditor 
within the ſix years after the ſame was contracted, to ſue out 
a writ, as by way of commencing an action againſt the 
debtor ; which writ his attorney gets returned by the ſheriff, 
and then enters it on a roll, which he files with the proper 


officer; and hereby the debt is ſaved from being barred by 


the ſtatute at the expiration of fix years, as it otherwiſe 
might be. 


W1TH reſpe& to intereſt due on debts, of which mention 
has been made: It ſeems that where a man — real 
eſtate for payment of his debts, that thoſe due on ſimple con- 
tract, as well as others, {hail carry intereſt, becauſe the real 
eſtate, being now the fund out of which the devts are to be 
paid, yields annual profit*, Yet where the real eſtate is 
charged only with the payment of debts, lord chancellor 
Hardwicke ſeemed to think, that on à general deviſe of lands, 
ſimple contract debts ought not to carry intereſt *, 


In the caſe of Newton and Bennet, H. 1784, where 
the defendant, as executor, kept the money of his teſtator 
in his hands, without accounting for a long time, and 
employed it in his trade; and being ſued by Newton a 
creditor. The queſtion was, whether he ſhall pay in- 


tereſt? By the lord chancellor: There are many ſayings + 


in the books, to prevent it being laid down as a general 


4 1 Salk, 28, 29 5 Mod, 425, 426. truſtee, to pay debts, the reſidue to the 


r Prec. Cha. 385. uſe of the truſtee; the ſimple contract 
s Page 57. debts were not allowed to bear intereſt, 
t 2 F. Will. 26. But if the creditors had filed bills, and 


u Barnaroiſton, 230. In the caſe of obtained ſeparate reports, from that time 
Shirley and Earl Ferrers, E. 1779, their debts would: have carried. intereſts 
where money was railed by deed upon Brown's Cha, Rep. 41, 
land, and inveſted in the name of a 
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rule, that an executor ſhall pay intereſt for money uſed in the 
courſe of his trade; but it does not follow that he may keep 
the eſtate of his teſtator for a long courſe of time idle, from 
the perſons entitled to it by the will. The doctrine I am 
deſired to lay down is, that an executor may keep his teſtator's 
money, and apply it to the uſes of his trade, without being 
liable to intereſt. It has been argued to this extent, that, 
if the executor is ſolvent, he ſhall not pay intereſt ; if he is 
not, he ſhall. I cannot ſee the reaſon of that caſe, It is 
impoſſible this ſhould have been laid down as the law of the 
eourt, I do not ſay, he ſhall pay intereſt on the ground of 
his having called in a debt which bore intereſt, becauſe an 
executor has an honeſt diſcretion to call in money which he 
thinks in hazard ; but when it is called in, and made profit 
of in the way of his trade, I think he ſhould be charged with 
intereſt, The books ſay, he ſhall not, becauſe it might be 


loſt, and if it was he muſt have anſwered it, — This argu- 


ment would apply equally to the caſe, where the executor 
makes actual intereſt ; for the party to whom it is lent may 
become inſolvent. When the executor did not apply the 
money to the uſes of the will, or bring it hither, I muſt take 
it, that he kept it for the purpoſe of making advantage of it 
in the way of his trade. -From 1760, Bennet had not a 
colour of reaſon for not applying it.— He has not ſhewn any 
reaſonable cauſe for keeping the money, but has done it 
merely for the ſake of uſing it in his trade ; he therefore muſt 
be charged with intereſt *. 

In the caſe of Perkins and Baynton, E. 1184, where the 
defendant had made intereſt of money, and the queſtion was, 
whether he ſhould pay intereſt, and what intereſt, for a ſum 
of 8681. which he had received as adminiſtrator to his 
brother, and kept for five years, and from time to time laid 


it out in government ſecurities ? The lord chancellor ordered, 


that intereſt ſhould be paid upon the 8681. from 1778, when 
it came into the defendant's hands, to March 1783, when 
it was paid into court ; and that ſuch intereſt ſhould be at 


the gate of four per cent“. 
* Browa's Cha, Rep. 3 59. 1 Bid. 375. 
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LEGACIES, as we have lately hinted, are to be paid after 
debts; and where there is no time limited for paying a 
legacy, the executor has one year after the teſtator's death for 
paying it“, in like manner as heretofore mentioned concern- 
ing diſtribution by the ſtatute *.—lIt is held that the ſtatute 
of limitations is no bar to a legacy, although it may have 
been due twenty years before demanded =. 


A LEGACY is a bequeſt or gift of goods and chattels b 
will or teſtament; and the perſon to whom it is given is 
ſtyled the legatee, which every perſon is capable of being, 
unleſs particularly diſabled by the common Jaw or ſtatutes * ; 
as traitors, popiſh recufants*, artificers going out of the 
kingdom, and exerciſing their trades in foreign parts: per- 
ſons for the ſecond offence denying the Trinity, or aſſerting 
that there are more gods than one *, and ſome others. 


Tuis bequeſt, being of goods and chattels, veſts in the 
executor, as has been mentioned ®, and the legacy is not per- 
fe& without his aſſent; for if I have a general legacy of x00l, 
or a ſpecific one of a piece of plate, or horſe, or the like, I 
cannot in either caſe take it without the conſent of the exe- 
cutor i, whoſe buſineſs it is firſt to ſee, whether there is a ſuf- 
ficient fund left to pay the debts of the teſtator, to which the 
perſonal eſtate is always liable, as we have lately ſhewn *. 
And, in caſe of a deficiency of aſſets, all the general legacies 
ſhall abate proportionably, in order to pay the debts ; but a 
ſpecific legacy is not to abate or allow any thing by way of 
abatement, unleſs there are not ſufficient without it, So 


2 2 Salk. 415, 

d P:ge 64. 

© 2 Freem. Rep. 32» 

d Black, Com. 2 V. 512, 

© Defined page 102+ 

f Stat. 5 Geo. I. c. 27. 

E Stat. 9 & 10 W. c. 32. 

b Page 156, 

i Co, Lit. 111. A ſpecific legacy 
(Arialy ſpeaking) is faid by lord Hard- 
wicke to be a bequeſt of a particular 
chattel, ſpecifically deſcribed and diſtin · 
gviſhed from all other things of the 
ſame kind, or (in other words) an in- 
dividual legacy. Money therefore, if 
ſufficiently diſtinguiſhed, may be the 
ſubject of a ſpecific bequeſt, as, money 
in a certain cheſt, —So of ſtock.—80 
a bequeſt of part of a ſpecific chattel 
may be equally a ſpecific legacy, On 


the other hand, a mere bequeſt of quen- 
tity, whether of money or any chattel, 
is a general legacy, and the purpoſe to 
which a general legacy is to be applied 
will not alter its nature. x P. Will. 
540. Note 1, 4 edit. In the caſe of 
Aſpturner and Mazrguire, July, 1986, 
lord Thurlow made many learned ob- 
lervations on the diſtinction between 


ſpecific and general legacies, and decreed 


the principal of a bond for 45001. to be 
a ſpecific legacy (notwithſtanding the 
ſum was named), and to he adeemed 
ro tanto, or whoily, by the teftator 
aving received part of it in his life 
time, as a dividend under the banks 
ruptcy of the obligor, 2 Bro, Cha, 
Rep. 108. 

* Page 201. 
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vpon the ſame principle, if the legatees have been paid their 
legacies, they are afterwards obliged to refund a ratable part, 
if debts ſhould come in more than ſufficient to exhault the 


refiduum, after the legacies paid li. 


WHERE any legacy or perſonal eftate is given to one, his 
executors, adminiſtrators, and aſſigna, or any real eſtate 
to one and his heirs (as is common with reſpect to legacies 
or perſonal eſtate to ſhew the teſtator's intention, and fo 
with reſpec to real eſtate, to ſhew what eſtate the deviſee or 
perſon to whom the ſame is deviſed ſhould have therein); if 
the legatee or deviſee die before the teſtator, what was given 
them will be loſt, the ſame as if a legacy, or if real eſtate 
ſhould be given to one perſon abſolutely, without any mem- 
tion of any other — to whom it ſhould go in caſe of his 
death ; as here on the death of the perſon to whom the per- 
ſonal eſtate is given, if he die before the teſtator, the legacy 
will undoubtedly be loft or Iagſed n, and fink into the reſiduum 
of the teſtator's perſonal eſtate; and if wanted for paying 
debts or other legacies, muſt be applied by the executor for 
that purpoſe; if not wanted, muſt go to the reſiduary legatee 
if any one is appointed; and if no teſiduary legatee is 
appointed, then the ſame ſhall be diſpoſed of in manner 
heretofore ſhewn®. And, as to the real eſtate, it will be as 
if no deviſe thereof had been made, and the ſame will de- 
ſcend to the teſtator's heir at law. ut if the teſtator by his 
will gives a legacy, as it may be, of 200]. a- piece to his 
ehildren payable at their ſeveral ages of 'twenty-one years, 
or days of marriage, and directs that if either die, his or her 
ſhare ſhall go to the ſurvivor ; here, if either of the children 


die before the teſtator, the ſurviving children ſhall have the 


1 Black. Com, 2 V. g12,—Legatees 
on the bequeſt of part of a ſpecific chat - 
tel, though not liable to abarement 
with genera} legatces, yet muſt abate 
proportionally amorgſt themſelves upon 
deficiency of fpecific things bequeatbed, 
or on ceficiency of general aſleis for 
payment of debts, So, ſpecific legatees 
of distinct chanels ſhall abate propor- 
tionably on deficicncy of general aiſets, 
1 P. Will. 540. Note 1. 4 edit.— Where 
the residue is not beyond the value of 
the legacies, the refiduary Jegatec take; 
nothing. But in a caſe under ſpecial 
greumſtancer, where a teſlator meant 


4... 
I 
* - 


the ſurplus as a legacy to his fon, on a 
deficiency of aſſets he was allowed to 
come in with the other legatees; yet of 
this caſe the preſent lord chancellor has 
expreſſed a diſapprobation. 1 F. Will. 
305, 306. Note a, 4 edit. 

m Caſe of Maybank and Brco's, M. 
1780. Brown's Cha. Rep. 84. In this 
Caſe it was contended for parol evidence 
to be let in to prove, that the teſtator 
knew at the :ime of making the will 
that the legatee was dead; but it could 
not be admitted, 

n Page 155, 156, 
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deceaſed's ſhare, and the legacy will not be lapſed o. When 
a legacy may be extinguiſhed and gone from the legatee by 


means of a fortune given after the will was made, may be 


perceived by what has been mentioned under a preceding 
head, where we have referred to caſes wherein one of two le- 
gacies given to the ſame perſon, by the ſame will, may be a 


revocation of one of them ?. 


Ir a contingent legacy, or legacy depending upon ſome event 
that may or way not happen, be left to any one, this may 
become a lapſed legacy, although the legatee ſurvive the teſta- 
tor; as if a man deviſe to his daughter 1001. when ſhe ſhall 


be married, or to his ſon when he attains his full age; or i 


he attains the age of twenty-one, and they die before that 
time, their legacies are lapſed; but it is otherwiſe if the 
deviſe was to them to be paid at their ages of twenty-one; for 
a legacy to one, to be paid when he attains the age of 
twenty-one years, is a veſted legacy; an intereſt which 
commences in preſenti, or immediately on the death of the 
teſtator, although it be ſolvendum in futuro, or to be paid in 
future; and if the Jegatee ſurvive the teſtator, although he 
die before that age, his repreſentatives ſhal] receive the legacy 
out of the teſtator's perſonal eſtate, at the ſame time it would 
have become payable if the legatee had lived. This diſtine- 
tion is borrowed from the civil law; and its adoption in the 
temporal courts is not ſo much owing to its intrinſic equity, 


as to its having been before adopted by the eccleſiaſtical 


courts. For, fince the chancery has a concurrent juriſdiction 
with them, in regard to the recovery of legacies, it was 
reaſonable there ſhould be a conformity in their determina- 
tions, and that the ſubject ſhould have the ſame meaſure of 
juſtice in whatever court he ſued, But if ſuch legacies be 
charged upon a real eſtate, in both caſes they ſhall lapſe for 
the benefit of the heir: for with regard to deviſes affecting 
real eſtate, the eccleſiaſtical court hath no concurrent juriſ- 


diction *, 


0 2 Vern. 297. 

P See page 167.— Where a legacy 
given by a debtor to his creditor may be 
preſurned a ſatis faction for the debt, 
ie: page 155. A l:gacy adeemed by 
th: teſlator receiviag part under a fta- 
tute of bankruptcy, fee page 205. 

4 Law ot Teft. 234. 

r Black. Cov, 2 V. 513. To de- 
termine the veſting of contingent lega- 
cies bequeathed in a variety of forms by 
different teſtators, ſuch a number of 


ſuits have been commenced and proſe» 
cuted in the court of chancery, even 
within this laſt century, it would not 
only be endleſs to attempt to enter upon 
all the particular ſubtleties and tefi ne- 
ments into which this doQtrine has been 
ſpun oui, but likewiſe inconſonant wit 
the defign of this work; we muſt ther̃e- 
fore refer to the adjudications that have 
been hereon, the modern caſes wheregf 
being lately collected in 2 P. Will, 612, 
Note 1. 4 edit. 


As 
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As to intereſt due on contingent legacies, and legacies pay- 


able to children when they attain twenty-one years. By lord 
chancellor Hardwicke, in a caſe before the court of chan- 
cery: Thoſe kind of caſes, how far a legatee, who is not 
entitled to the payment of the legacy immediately, ſhall have 
intereſt in the mean time, depend upon particular circum- 
ſtances; as upon relationſhip, upon the neceſſities of lega- 
tees, and moſt of them upon the particular penning of wills 
ſo that there is hardly one caſe which can be cited that is a 
precedent for another; and although in theſe caſes ſome 
things are certain, as where a legacy is given generally at 
marriage, or at twenty-one, there the veſting and time of 
payment are the ſame, and ſhall not veſt till marriage or 
twenty-one, being given generally, as when married or 
attain twenty-one, without paid or payable being mentioned ; 
and where a legacy is actually veſted, as being given to an 
infant payable at 21; in either caſe it ſhall not carry intereſt, 
unleſs ſomething is ſaid in the will that ſhews the teſtator's 


intention to give intereſt in the mean time. But thoſe caſes 


are ſubject to this exception, if it is in the caſe of a child; 
then, let a teſtator give it how he will, either at 21, or at 
marriage, or payable at twenty-one, or at marriage, and the 
child has no other proviſion, the court will give intereſt by 
way of maintenance; for they will not preſume the father ſo 
unnatural as to leave the child deſtitute *. 


In the caſe of Chaworth and Hooper, T. 1780, where 
there was a deviſe of the reſidue to an infant payable at 21, 
with a remainder over, in caſe of her dying under that age. 
The queſtion was, Whether, as the infant died under age, 
the intereſt, from the death of the teſtator to that of the in- 
fant, ſhould go to the infant's repreſentative, or to the re- 
mainder-man, that is, the perſon to whom deviſed, in caſe of: 
the infant's dying under twenty-one ? By Mr. baron Eyre, 
for lord chancellor: The whole reſidue is here given to 
the infant; what is to become of the produce? Where 


s Caſc of Heath and Perry, 1744. 3 Atk. 101. 


would 
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would the uſe be if it was a ſpecific thing, or the rents if it 
was land ?—The intereſt is the natural produce. It is not 
a charge upon any body. The produce muſt go to the per- 
ſon who has the thing liable to be diveſted: when diveſted it 
muſt from thatimoment go to the perſon who comes in; and 
decreed accordingly *, 


IT hath been determined, that where a legacy is deviſed 
generally, and no time aſcertained for the payment, and the 
legatee be an infant, he ſhall be paid intereſt from the firſt 
year after the teſtator's death; but if the legatee be of full 
age, he ſhall only have intereſt from the time of his demand 
after the year; for where no time of payment is ſet, it is 
not payable but upon demand, and the legatee ſhall not have 
intereſt but from the time of his demand, except he be an 
infant, to whom laches or negligence is never imputed. But, 
where a certain legacy is left, payable at a day certain, it 
muſt be paid with intereſt from that day*. 


WHERE a legacy is given charged on lands or money in 
the funds, which yield an immediate profit, and there is no 
day of payment mentioned, the Jegacy ſhall carry intereſt 
from the teſtator's death. But where it is charged on the 
perſonal eſtate, which cannot be immediately got 1n, there 
the legacy bears intereſt only from the end of the year after 
the death of the teſtator . If a legacy be brought into 
court, and the legatee hath notice of it, ſo that it is his 
fault not to pray to have it, or that the money ſhould be 
put out, in ſuch caſe he ſhall loſe the intereſt from the time 
the money was brought into court, unleſs it be put out by 
the court, which if it is, tae legatee ſhall have the intereſt 
it yields *, ; 


BeFoRE an executor or adminiftrator pays a legacy, for 


which he has one year allowed after the teſtator's death, 


o Brown's Cha. Rep. $2. | u 2 P. Will, 26, 27, 


© Prec. Cha. 161. 2 Salk, 415. p * Ibid. 27. 1 
where 


2 n — 
n —— 


210 The Disros Al of a PxsOx's ESTATE 


where there is no time limited for paying it, as we have 
lately ſeen? ; he ſhould firſt obſerve what debts are unpaid, 
and how far his aſſets, or what he has of the teſtator's eſtate 
will extend to pay them ; ſecondly, what general or pecu- 
niary legacies are to be paid, and what he has to pay them 
with, and whether it will be neceſſary for any abatement, 
ſpecifc legacies not being to abate if there is enough beſides 
to pay the debts*; and herein it behoves the executor to be 
careful, the rule being, that where an executor pays a 
legacy, the preſumption is, he hath ſufficient to pay all 
legacies, which the court will oblige him if ſolvent to pay *, 
If the executor hath made an inventory in ſuch manner as 
heretofore ſhewn , and there are not effects ſufficient to pay 
all the legacies, it ſeems, that before he hath paid any legacy 
he may retain a ratable part or proportionable deduQtion 
from the general legacies, in order to pay them proportion- 
ably ; and herein he cannot prefer himſelf, as has been men- 
tioned . On what ſtamps the executor is to have a diſ- 
charge for the legacy he pays, hath heretofore been ſhewn !. 


Wirz reſpect to paying legacies to infants; in a caſe 
where the teſtatrix gave the bulk of her fortune to her exe- 
cutor upon condition that he paid. three ſeveral legacies of 
Tool into the hands of three children, within a year after 
her death, which the executor accordingly paid; one of the 
children being then 16 years old, another 14, and the 
youngeſt 9. And after this the children brought their bill 
in chancery againſt the executor to be paid their legacies, 


ſuggeſting that the money paid during their infancy had been. 


imbeziled by their father, who was now inſolvent, and 
that this was a fraudulent payment to the father. The 
executor, in his anſwer to the bill, denies that he ever 
knew of this money coming to the father's hands. By lord 
chancellor Hardwicke : In caſes where the legacies have 
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been very ſmall, the payment thereof into the hands of 


minors has been allowed by this court; but in this caſe, 
notwithſtanding the ſum is above 1001, I will not ſtrain the 
rules of this court to make an executor pay it over again, 
Yet, aſter his lordſhip had looked into the caſes, the next 
day he ſaid that he found this a very doubtful point; and 
would not determine it without taking time to conſider 
thereon, unleſs the executor would agree to give the chil- 
dren ſomething; and upon the recommendation of the court, 
he agrees to give them gol, to be divided among them, and 
each fide were to abide by their coſts ; and it was made part 
of the decree that the 5ol was paid by the conſent of the 
parties * 


Ir a legacy, when due, be paid to the father of an infant, 
it is no good payment, and the executor may be obliged in 
equity to pay it over again; as where a legacy of 100l 
was deviſed to an infant of about ten years of age, and the 
executor paid it to the father and took his receipt for it ; 
and during fourteen or fifteen years afterwards the ſon reſted 
ſatisfied, on the father's promiſing to give him the legacy ; 
yet at length the father and ſon being joint traders together, 
became bankrupts, and this legacy of 100l was, amongſt 
other things, aſſigned by the commiſſioners for the benefit of 
the creditors ; whereupon the aſſignee brought a bill in the 
court of chancery againſt the executor for an account and 
payment thereof. The defendant inſiſted on the extreme 


| hardſhip of his caſe if he ſhould be obliged to pay it over 


again ; and that formerly payment to the father was allowed 
to be good. But the lord chancellor ſaid, he thought the rule 
of this court, in not ſuffering parents to receive their 
children's legacies, was founded on very good reaſon ; and 
therefore, to diſcountenance and deter others from pay- 
ing ſuch legacies to the parents, he decreed for the plain- 
tiff againſt the executor . And where a legacy of 125 


* Caſe of Phillips and Paget, 1740, f Caſe of Dayley and Tolferry, 3 
2 Atk. 80. Bacon's Abr. 484. 
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was given to an infant being but ten years old, and the 
ſame was paid to his father, who died inſolvent, and of 
whom the executor had taken a bond to be ſaved harm- 
leſs; it was decreed that the executor ſhould pay the legacy 
over again, for he had paid it at his own peril by taking the 
bond * 8. 


* 


Ir a legacy be left to an infant under ſeven years of age, 
the father, or next of kin, on applying to the ſpiritual court, 


are uſually aſſigned curators, and thereby enabled to ſue for 


the legacy; and if the minor is above ſeven years of age, he 
is to chooſe a curator, and requeſt the judge of the court to 
aſſign him. But although ſuch curator may be aſſigned, it 
is not adviſable for the executor to pay the legacy until ſuit 
hath been commenced againſt him; for then he may pay it 
into the ſpiritual court if the ſuit he there commenced, and 
he be thereunto cited; and thereby he will be diſcharged®, 
And when ſuits have boon commenced in the court of chan- 
cery, by guardians for infants legacies, and executors purſu- 
ant thereto have paid the money into court, they have been 
indemnified againſt any future claim. 


In ſeveral caſes relative to paying legacies. to infants, it 
hath been obſerved that, where the legacies were very ſmall, 
the payment thereof into the hands of infants hath been al- 

-lowed ; and in a cauſe before the court of exchequer, M. 

7727, it was ſaid by the chief baron, that a legacy might be 
_ ſafely paid into the hands of an infant having proper evidence 
of the payment; as in Wentworth's office of executors |, 
-where it is laid down, that if the infant be fourteen years of 
-age, the payment of a legacy to him will ftand good, and if 
the executor have proof of the payment, he is well enough 
-acquitted from any ſecond payment ; and it was thought by 
Mr. Wentworth, that on demand and acquittance tendered, 
an executor would be ſafe in paying a legacy to an infant of 
tender years in the preſence of his guardian *, 


E 1 Cha. Ca. 245, i Bunb. 240. 
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As to paying legacies to married women ; where a legacy 
of 100], being deviſed by a father to his daughter, Eliza- 
beth Palmer, a feme covert; and after the teſtator's death, 
his executor pays it to Elizabeth, who ſpends it in her own 
maintenance. Her huſband ſues for it; and the queſtion 
was, whether this was a good payment to the wife ? it being 
in proof that at the time of making the will, Palmer and his 
wife lived apart, and the huſband did not allow her main- 
tenance, and ſo it is a ſtrong preſumption that the deviſor 
intended this for her ſeparate uſe. By the lord keeper : If 
it had been ſo given in expreſs terms, the payment to her 
had been good; but as it is, the huſband muſt have it de- 
creed: he ſaid, that in caſe where a tenant paid his rent to 
his landlady, not knowing that ſhe was married, yet the 
kuſband made him pay it over again, and no help for it.--. 
The will appointing the legacy to be paid within ſix months 
after the teſtator's deceaſe ; the lord keeper likewiſe decreed 
the huſband intereſt from that time. 


Tx ſpiritual court, and court of chancery, are the courts 
where legacies are ſued for, the latter exerciſing a concur- 
rent juriſdiction with the former, as incident to fone other 
ſpecies of relief prayed by the complainant ; as to compel 
the executor to account for the teſtator's effects, or to aſſent 
to the legacy, or the like *; and a bill may be filed in the 
court of exchequer for a legacy. 


In ſome caſes an executor may be compelled to give ſe- 
curity for paying a legacy; as where loool was deviſed to 
a perſon to be paid at the age of twenty-one years; and 
upon a bill exhibited againſt the executor, ſuggeſting a de- 
vaſtavit, and praying that he might give ſecurity to pay the 
legacy when due, it was decreed accordingly”. So where 
the teſtator deviſed 800l to an infant, to be paid by his exe- 
cutor when the infant ſhould attain the age of twenty-one 
years, and the infant by his guardian exhibited a bill, that 
the executor might give ſecurity for the payment of the mo- 

| Cafe of Palmer and Trevor. 1 Vern, m Black, Com. 3 V. 98. 


261. Law of Teſt. 250, 4 Burn's n 1 Cha. Ca. 121. 
Feels {, Law, 319. | 


P 3 ney, 


214 The DisposaL of a PzRSOx's ESTATE 


ney, it was accordingly decreed . And if a perſon poſſeſſed 
of a leaſe for years, deviſe that his executors out of the pro- 
fits thereof, ſhall pay to every one of his daughters 20l at 
their full age; the executor may be ſued in the ſpiritual 
court, to put in ſecurity to pay the legacies ; and as this be- 
ing to iſſue out of a chattel, no prohibition ſhall be granted”. 
But where a legacy was given to a grand-daughter to be 


paid at 21, or marriage; and if ſhe died before either of 


thoſe contingencies happened, then to go over ta another ; 
lord chancellor Hardwicke was of opinion, that as the le- 
gacy was deviſed over, nothing veſted in the grand-daughter 
till one of the contingencies ſhould happen ; and therefore 
ſhe was not intitled to have it ſecured 1, 


| 

W1rrH reſpect to legacies and bequeſts to charitable uſes, 

it has been mentioned, that upon the conſtruction of the 
ſtatute 9 Geo. II. c. 36, a deviſe of land to truſtees to be 
turned into money, and the money to be laid out in a chari- 
table uſe, is not good: likewiſe, that a deviſe of a mortgage 
or term of years, to be laid out in a charity, is void: and 
if money be given to be laid out in lands, this is expreſsly 
within the act; but money given generally is not . If mo- 
ney be given to be laid out in lands or otherwiſe, to a chari- 
table uſe, it hath been determined that ſuch deviſe is good, 
by reaſon of the words [or otherwiſe]. As where a man, in 
1738, made his will in theſe words : I will and defire, 
« that my executors, within twelve months after my de- 
* ceaſe, do ſettle and ſecure, by purchaſe of lands of in- 
c heritance, or otherwiſe, as they ſhall be adviſed, out of 
« my perſonal eſtate, one annuity or yearly payment of 
« gol, to be paid yearly and diftributed for ever, by my 
« executors, their heirs and aſſigns, among the poor and 
« indigent people of Leeke, in the county of Stafford, in 
& ſuch manner as they ſhall think fit. And my will alſo is, 
< that my executors do ſettle and ſecure one other annuity 


„ Law of Exec. 187. | q 1 Atk. 506. 
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« of Sl, to be paid yearly to the vicar af Leeke for the 


time being for ever, far preaching an annual ſermon on 
„the 12th day of October.” And the teſtator deviſed 
the reſidue of his perſonal eſtate to be equally divided be- 
tween his ſiſters, Mrs. Soreſby and Mrs. Hollins. By the 
lord chancellor Hardwicke : The only queſtion in this caſe 
is, whether the deviſe of the two annuities of 5ol and 5] to 
charitable uſes, is void by the late ſtatute of mortmain ? I 
am of opinion, upon this act of parliament, that this bequeſt 
was not yoid, and that there is no authority to conſtrue it 
to be void, if by law it can poſſibly be made good. The 
act of parliament is not at all aimed againſt perpetual cha- 
rities merely as ſuch, or to prevent the eſtabliſhment or erea- 
tion of them, but is deſigned againſt the caſes of perpetual 
charities in lands, and (as the title imports} to reſtrain the 
diſpoſition of lands whereby the ſame become unalienable, 
The whole recital, and enacting part of the ſtatute, take 
notice only of the unalienable diſpoſal of land, whereby heirs 
are diſinherited ; and therefore the alienation and conveyance 
of lands to ſuch purpgſes are prohibited. And although 
there is a clauſe to prohibit money being laid out in lands to 
ſuch purpoſes as. would make them unalienable ; yet there is 
no reſtriction whatſoever upon any one for leaving a ſum of 
money by will, or any other perſonal eftate to charitable 
uſes, provided it be to be continued as a perſonalty, and the 
executors or truſtees are not obliged or under a neceſſity of 
Jaying it out in land by virtue of any direction of the teſtator 
for that purpoſe, If a deviſe in a will is in the disjunctive, 
and leaves to the executors two methods to do a particular 
thing by, the one lawful, and the other prohibited by law; 
can any court ſay, becauſe one method is unlawful, that 
therefore the other is ſo, and the whole bequeſt void? No; 
for if one bequeſt is lawful, that ſhall be purſued, and 
take effect. It hath been argued againſt this deviſe, that 
the words [ for ever] ſhew the annuities muſt ariſe out of 
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ſome real eſtate, which only is capable of ſupplying them 
for ever; for perſonal funds are too periſhable and tranſitory 
in their nature to anſwer ſuch everlaſting annuities ; and if 
a particular ſum were veſted in ſtock, with deſign to pur- 
chaſe a particular yearly ſum or annuity, it may happen the 
company may be quite diſſolved, or the ſtock may fall, or 
intereſt be ſo reduced, that half the annuity may not be pro- 
duced. But theſe objections may be over- ruled. For if the 
company ſhould be diſſolved, the principal ſtock may be 
taken out, and veſted in ſome other company, And there 
may be annuities that may probably continue for ever, and 
yet not payable out of land. I will mention ar inſtance of 
one, which has laſted a century and a half, and may exiſt 
perpetually; which is, Sir Thomas White's charity, being 
a diſpoſition of money to be employed by continual rotation 
in loans to poor tradeſmen, of ſeveral ſums to be let for 
a ſettled number of years, and then to be repaid. - And any 
man may, at this day, give by will a perpetual charity in this 
manner, But if a man by will ſecures ſuch loans by lands, 
or purchaſe of lands ; ſuch deviſe ſhall be void, and con- 
trary to the late ſtatute of mortmain. After his lordſhip 
had diſcuſſed another point of argument brought againſt this 
* deviſe, as that the words [heirs and aſſigns] did import a pur- 
chaſe in land, or ſome real thing ; he ſays, I am of opinion, 
upon the whole, that there is nothing that makes this 
bequeſt void in every part; but that it is good in that 
way which the Jaw does not forbid, But I would not have 
it queſtioned, if a man ſhould by his will dire& a ſum of 
money ta be laid out in land, or upon rent-charge to be ſe- 
cured upon land for any charity, and in the mean time (till 
it can be laid out) to be inveſted in government ſecurities 
for the benefit of the charity, but that ſuch bequeſt will be 
void ; becauſe the final end and intention of the teſtator was 
to diſpoſe of his money in land, and the inveſtiture of it in 


government and perſonal ſecurities till a proper purchaſe of 
land 
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land or rent- charge offered. —As to the annuity of 5], 
there are fewer objections to that than to the other: for 
there is no direction at all for any money or perſonal eſtate 
to be laid out in land; for the executors are only willed to 
ſecure and ſettle 51 a year for the purpoſe there mentioned, 
and it muſt be ſecured on a perſonal fund conſiſtent with 
the will and intention of the teſtator, and not contradictory 
to the words of the act of parliament. —— And as it is often 
ſaid in the old books by the judges, that © I was by at the 
% making of the act of parliament, and the meaning and 
© intention of it was then ſaid to be this or that; fo I was 
by at the making of this ſtatute, and it was at that very time 
ſaid by the legiſlature, that it would not hinder any chari- 
table diſtribution of a perſonal eſtate, Therefore it was de- 
creed that the deviſe was good; and that the money ſhould 
be veſted in South Sea ſtock, for the charitable purpoſes 
mentioned in the will!. 

Money given for erecting an hoſpital or ſchoal, hath 
been determined not to be within the before-mentioned act 
of g Geo. II. As in the caſe of Vaugban and Farrer, F eb. 
1751. John Allen, by his will, gave money to truſtees to 
ere, in ſome convenient place in or near the city of York, 
an hoſpital for the ſupport and maintenance of as many poor 
old men as the ſurplus of his effects would admit of, and to 
put in as many as they ſhould think proper in their diſcre 
tion. And a bill being brought in the court of chancery for 
conteſting the validity of the teſtator's will. In the argu- 
ment for ſupport of this charity, was cited the caſe of Gaftri/ 


and Baker, 31ſt March 1747; which was, where the teſ- 


tator's repreſentatives had brought a bill for the reſidue of the 
perſonal eſtate undiſpoſed of by will, againſt the truſtees, 
who were alſo executors, and who claimed it for the charity 


in the will, in theſe words: „I give all the reſt and reſidue 
s 2 Burg's Eccleſ. Law, 495. 
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« of my eſtate, of what nature ſoever, to truſtees; in order 
5 to, and towards erecting a ſchoal for the education of poor 
* boys,” in ſuch place, and in ſuch manner, as the truſtees 
ſhould appoint. This was inſiſted to be a lapſed legacy 
by the mortmain act, and that ereCting a ſchool muſt mean 
buying and building. But the lord chancellor held, that 
erecting included the founding, and conſequently the main- 
tenance of the maſter ; which was a different thing from the 
mere ſchool place itfelf ; but that the end might be obtained 
by hiring a houſe, And directed accordingly.— By the 
lord chancellor Hardwicke : This caſe comes very near that 
of the ſchool, For a ſchool imparts there ſhould be ſome 
place in which the children ſhould be taught; for it cannot 
mean that it ſhould be /ub dio, or in the open air. So doth 
an hoſpital import ſome place in which theſe people ſhould 
be entertained. There is no direction in this will, that any 
part of this money ſhould be laid out in building an hoſpi- 
tal; for eref as well imports foundation as building; and 
therefore it was ſo conſtrued in the caſe of the ſchool z and 
ſo is the word erigimus conſtrued in charters of the crown 
and private foundations, There is nothing in the ſtatute 
prohibiting giying perſona] eſtate to charity, provided it 1s 
Not to be laid out in land; and the words of the ſtatute are 
applied to improvident alienations to diſinheriſon of heirs. 
If a large perſonal eſtate is left to truſtees for a charitable 
uſe, which they direct, and there is no occaſion to come 
to a court of equity for direction, there is nothing in 
this ſtatute reſtraining the truſtees from laying out 
that in land; becauſe by the expreſs proviſo, all pur- 
chaſes to take place in poſſeſſion, are good, notwith- 
ftanding this act of parliament, which is a matter may 
perhaps want a remedy, If indeed theſe truſtees were 
to come to this court for an eſtabliſhment, I ſhould 
never direct it to be fo laid out in land; but there is 
nothing illegal diſabling the truſtees from privately do- 
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ing it; becauſe the ſtatute makes good all purchaſes to 
take effect immediately in poſſeſſion. It is ſaid, two pur- 
poſes are to be anſwered ; one, the erecting, the other, the 
maintenance of the perſons : and that ſuppoſing the court 
ſhould take it in the latitude I now do, as to the endow- 
ment and proviſion for the poor, that may be anſwered by 
putting it out on the funds, yet the hoſpital cannot be with- 
out a building; that land ſhould be bought for that; and 
the plaintiff ought to have the benefit of ſo much as the 
maſter * ſhould think the value. I wiſh I could come at 
that for this plaintiff, who is as much, or more perhaps, an 
object of charity, than any of theſe people who may come 
into this hoſpital. It is unfortunate z but yet I muſt go 
according to ſuch rules as will hold good in other caſes, 
Suppoſe this happened before the ſtatute, would it have been 
neceflary, any part of this money ſhould be laid out in land 
to build an hoſpital ? If the truſtees had come before the 


court, and laid a ſcheme, that a certain perſon would give 


a piece of ground to build, this upon; or if they had ſaid, 
there were in York ſeveral charitable foundations belonging 
to the city, and they would let them build thereon for this 
hoſpital ; the court would undoubtedly have accepted it. 
Nay, they might have ſaid they would take a houſe in York 
for that purpoſe: there is nothing in this ſtatute reſtraining 
the giving money to build, The act of parliament meant 
to leave perſons to diſpoſe of perſonal eſtate for a perpetual 
charity, but meant to prevent the great miſchief of giving 
land for that, or money to be laid out in land; as that would 
lock up land from being uſed ia a commercial way, which 
would be a detriment to the public . 


In the caſe of the A. torney General and Bowles, July 24, 
1754 William Bowles by his will in 1745, gave to 


t The maſter is an officer of the thoſe matters are referred to be ex- 
court, and called a maſter in chancery, amined. 
of whom there are twelve in number, = Vezey, 132, 
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truſtees 500], out of his perſonal eſtate, upon truſt to lay 


out part thereof in erecting a ſmall ſchool-houſe, and a little 


houſe adjoining for the maſter to live in; the whole pur- 


chafe and building not to exceed 2001; the remaining 3ool 
to be laid out in the purchaſe of land, or ſome real ſecurity, 
for the maintenance of the maſter. It was urged that real 
feurity meant ſubſtantial, good, and effectual ſecurity, and 
therefore was not within the ſtatute of 9 Geo. II. But 
lord chancellor Hardwicke held otherwiſe, and that he muſt 
take the word real in the known, legal, ſignification of it, 
and could not annex a new idea to it; therefore, the 3ool, 
legacy was void within that ſtatute : but as to the 200!, if 
they could get a piece of ground by the gift or generoſity of 
any perſon, not by purchaſe, they might be at liberty to 
apply to the court to lay out that 200l in erecting a ſchool- 
houſe thereon, but not to be laid out in land to build 


upon“. 


In the caſe of JVidmore and the governors of the corpora- 
tion of Queen Ann's bounty, December 12, 1766, Mr. 
I/odroffe the teſtator gave 200] to the corporation of 
Queen Ann's bounty, to augment poor livings; and direct- 
ed his 'executors to divide the reſidue of his perſonal eſtate 
into three parts, and to pay one-third either to the corporation 
of Queen Ann's bounty, or the ſociety for propagating the 
goſpel ; another third to his moſt neceſſitous relations, by 
his father's or mother's ſide; and the third 75 ſome public 
charity. The legacy to the corporation of Queen Ann's 
bounty being held to be void, as by the rules of that inſti- 
tution, it muſt be laid out in land ; the third of the reſidue 
which was given to the ſame charity, or the ſociety for 
propagating the goſpel, was ordered on the ſame account 
to be paid to the latter; and the legacy of the other third to 
fame public charity, was declared to be good ; but that the 
ex2cutors ought to diſpoſe of it under the eye of the court, 
and therefore were to propoſe a charity to the maſter *, 


1 2 Verey, 547. * Brown's Cha, R-p. 13. tees 
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Hence we may perceive how landed property is guarded 
from being affected by a deviſe or bequeſt to a charitable 
uſe ; and yet no reſtraint is laid on money being deviſed to 
ſuch uſe; but it is well in a deviſe thereof to bodies cor- 
porate, companies, hoſpitals, &c. to be accurate in deſerib- 
ing them, as the following caſes will demonſtrate, and like- 
wiſe further ſhew the power and benignity of the court of 
chancery with reſpect to charitable bequeſts, 


In the caſe of the Attorney General and Hickman, J. S. 
by his will duly executed, gave his eſtate to B, his heirs, 
executors, and adminiſtrators; and by a codicil written 
by himſelf and not atteſted by three witneſles, declared the 
uſe to which he would have his eſtate applied, in the words 
following: „I would have the ſame employed for encou- 
& raging ſuch nonconformiſt miniſters as preach God's 
« word in the place where the people are not able to allow 
« them a ſufficient ſuitable maintenance; and for the en- 
e couraging the bringing up ſome to the work of the mi- 
“ niſtry, who are deſigned to labour in God's vineyard 
© among the diſſenters: the particular method how to diſ- 
d“ poſe of it I preſcribe not, but leave it to their diſ- 
« cretion, deſiring you (meaning B) to take advice of C 
« and D.“ B, C, and D, all died before the teſtator. 
In this caſe two queſtions aroſe, 1. Whether both the 
truſtees, to whom the diſpoſition and appointment of the 
ſaid charity was given, dying in the lifetime of the teſta- 
tor, that charity was not gone, and in the nature of a 
lapſed legacy? By King lord chancellor: The ſubſtance 
of the charity remains, notwithſtanding the death of the 
truſtees before the teſtator; and though at law it is a lapſed 
legacy, yet in equity it is ſubſiſting; and here is a ſuffi- 
cient certainty of the teſtator's intention to revive it. The 
intention therefore of the party is ſufficiently manifeſt that 
this charity ſhould continue within 43 Eliz. c. 4. The 
ſecond queſtion, whether this be a ſuperſtitious uſe within 
1 Edw. VI. c. 14. diſſenters being ſuch general words as 


n ee any perſons, however oppoſite to the church of 
England. 
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England. By the lord chancellor: This cannot be a ſu- 
perſtitious uſe within the ſtatute; the diſſenters here meant 
are proteſtant diſſenters acting under the toleration act 
1 W. & M. c. 18.: and decreed the reſiduum of the teſ- 
tator's eſtate to be diſpoſed of to the charity, and ordered a 
ſcheme to be laid before him for that purpoſe . 


In the caſe of Jhite and M bite, July 28, 1778. Rich- 
ard Holt, poſſeſſed of a conſiderable perſonal eſtate, made 
his will in 1769 ; and after giving various legacies, diſpoſed 
of the reſiduum of his eſtate in manner following: one 
half thereof he gave to the Foundling Hoſpital ; and if there 
ſhould be more than one of the latter, then to ſuch of them as his 
executor ſhould appoint. — He then appointed A. B. of, &c. his 
executor ; but the teſtator afterwards ſtruck out the execu- 
tor's name, and appointed no other executor, and died in 
1775. Benjamin White, the plaintiff, proved the will as a 
teſtamentary paper, and took adminiftration with the paper 
annexed, as one of the next of kin*®, The defendants are 
the other next of kin, and the governors of the Foundling 
Heſpital, and of the ſeveral Lying-in H:ſpitals, —The plain- 
tiff in his bill infiſts that the deviſe of the moiety to the 
Lying-in Hoſpital became void by ſtriking out the name of 
the executor, who was to appoint, and that it ſhould be 
referred to the maſter to report who are entitled as next of 
kin. The defendants, the next of kin, alſo claim that 
moiety as being void. In ſupport of the bill it was argued, 
that the appointment of the executor being revoked, the 
deviſe itſelf is revoked, their being now no perſon exiſting 
who can appoint ; and that the teſtator having revoked the 
executor's name, he meant to revoke the deviſe. For the 
hoſpitals, it was argued that the obliteration of the name did 
not defeat the intent, ſo as to prevent the money from going 
to ſome one or all the lying- in hoſpitals. That it is im- 
poſlible it ſhould go as it was left; but the court will ſtand 


Y 2 Eq. Caf, Abr. 193. manner as has been deſcribed, page 193, 
Took tbe adminiſt, ation in ſuch 14. 
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in the executor's place. All the rules ſhew great latitude 
and liberality of conſtruction, and where the teſtator refers 
to any perſon who cannot act, the court will carry the de- 
viſe into execution as near as may be. The caſes prove, 
that where money is indefinitely given, the court will exer- 
Ciſe its judgment : If the teſtator had given it to ſuch a cha- 
rity as the executor ſhould name, the court muſt have applied 
it. By the lord chancellor : My notion is, that in the caſe 
of charities, this court derives a great latitude of authority 
from the extenſive nature of moſt charities ; becauſe they 
cannot go upon the ſame ſtrict rules which prevail in pri- 
vate caſes : but that is well reſolved into the purpoſe and 
the mode. Where the teſtator is willing it ſhall go in the 
largeſt extent, the court will follow his intent in marking 
out objects. I wiſh to purſue this method of conſtruing the 
intent of teſtators. —— The queſtion is here, whether the 
legacy is void, the executor's name being ſtruck out, and 
there being no perſon upon whom it could devolve, or whe- 
ther the court will ſuſtain it? It has been argued, that 
the court has great extent of juriſdiction, in making legacies 
certain which were before uncertain ; and ſecondly, im apply - 
ing them where it is not known to what uſe they were in- 
tended. There has been at all times an exerciſe of this 
authority, where a legacy has been doubtfully given. Here 
the teſtator giving a legacy to the next of kin, and to the 
executor names a particular charity, a reſiduary legatee ; 
the queſtion is, only, how the truſt ſhall be carried into exe- 
cution ? I remember to have read a caſe ſomewhere, where 
a legacy is given to B, for the benefit of nonconforming 
miniſters, with the advice of C and D. Act the teſtator's 
death B, C, and D, were all dead, yet the court ſuſtained 
the legacy. It muſt be referred to a maſter, to which of 
the lying - in hoſpitals it ſhall be paid b. 


a This is the caſe of the Attorney d Brown's Cha, Rep. 12. 
General and Hickman, mentioned 


page 221, 
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APPENDIX 


INTRODUCTION 


TU THRU 
FORMS ox PRECEDENTS 
. HERE LAID DOWN, 


A WILL is to be written on paper or parchment without a 
ſtamp; and whether it be begun with theſe words, 
i In the name of God, amen,“ or with theſe, -« This is the 
laſt will and teſtament,” is immaterial ; yet the former ſeeming 
to be the moſt uſual method, it is here purſued. The teſtator 
ſhould be careful in giving a proper deſcription of himſelf, as with 


reſpe& to his chriſtian and ſurname, his place of abode, trade or 


occupation ; which is uſually termed his addition. Women, who 
were never married, uſe the addition of inter; widows, that of 
widows; which are ſufficient without mentioning any trade or 
buſineſs. It is well to inſert the uſual clauſe, as, being in health of 


body ; or, being fick in body, but of found mind, &c. 


Wir n reſpect to legatees, thoſe alſo ſhould be properly deſcrib- 
ed, as thereby they may be diſtinguiſhed from any others; and 
the whole will ſnould be ſo formed as to leave no room for doubt 
concerning the teſtator's intention, and be written in one hand 
writing, (if poſſible) without any interlineation or alteration, as 
mentioned towards the latter part of the explanation preceding the 
contents of our work ; and if any interlineation or alteration ſhould 
unavoidably happen to be made therein, mention thereof ſhould be 


made in the atteſtation, as in No. V. $ 231, 232. The will 
5 as Q pages 231, 23 ould 
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ſhould be dated the day and year on which the teſtator ſigned it; 

concerning which we have made mention in pages 151, 152, 

And he ſhould put his ſeal as well as his name to the will; for 
| this-1s- not required by the ſtatute of 29 Car. II. even 

with reſpect to real eſtate, and as to perſonal eſtate, we have ſeen 


m page 154, that leſs formality is required in executing a will 


thereof, than a will whereby real eſtate is affected; and that two 
witnẽſſes are Tufficient, where the will does not concern real eſtate : 
yet if a man derives his power of — 2mm from any deed, by 
which it is expreſſed, that he ſhall diſpoſe by writing, under his 
hand and ſeal, &c. it is neceſſary for the teſtator to ſeal his will; 
as by an omiſſion thereof the diſpoſition - hath been held void. 
And it has been held, that ſealing a will is not a ſufficient ſigning 
within the ſtatute; therefore, it is prudent for the teſtator both to 

and ſeal his will in ſuch place, as we ſhall point out at the 
concluſion of each of the forms or precedents hereafter laid down, 
where ſome further obſervations will occaſionally be made. 


NUMBER I. 


A Man, poſſeſſed of Money, Plate, Houſehold 
goods, a Leaſehold eſtate for Years; another 
for Years determinable on the Deaths of Three 
Perſons named in'the Leaſe; and having divers 
Sums of Money due to him; but is not poſſeſſed 

ot any Real eſtate, gives the whole to bis Wife. 


IN TAE NAM or God, Auzn. I John Stiles, of Cheapſide, 
in the city of London, Linen-draper, being in health of body 
and of ſound mind, memory, and underſtanding, praiſed be God 
tor the ſame, do make this - Sx w_ and teitament in — 
and form following: I give, deviſe, and bequeath, unto my be- 
loved wife Mary Stiles, WM my money, ſecurines for money, goods, 
chattels, eſtate and effects, of what nature or kind ſoever: To 
HOLD the ſame unto my ſaid wife, her executors, adminiſtrators 
and a - And I do nominate, conſtitute, and appoint my 
| faid wife ſole executrix of this my laſt will and teſtament, hereby 
revoking and malving. void all and every other will or wills at ny 

time heretofore by me made, and do declare this to be my! 
will and teſtament. Is wits ESS whereof I'the Taid John 2 
| | c 


CP a TTY 


APPENDIX, 227 


have hereunto ſet my hand and ſeal this day of 
the year of our Lord 17 *. | 
$1cNED, ſealed, bs 2 iſhed, 

by the abovenamed Fohn Sti | 

for his y will and teſtament, in — JOHN STILES. 

preſence of us, who, at his requeſt, and 

in his preſence, have . our 

names as witneſſes thereto d. 

TromMas JonEs®©, 


RALHR Hicks. 


NUM B E R II. 


AN UNMARRIED Woman, or SPINSTER, poſſeſſed 
of Money, Houſehold goods, and other Perſonal 
eſtate. 


1. Wills to be decently buried in her Pariſh church. 

2. Gives 500l to one Brother, 6001 to another, and 3ool ts 
a Nephew, to be paid when he attains 21 Years of Age; 
the Intereſt whereof, in the mean time, to be applied to- 
wards his Maintenance and Education. 

3+ Reſidue ta a Brother whom fhe appoints Execator. 


IN TRE NAME or Gop, Amen. I Sarah Matthews, of 
German-ftreet, in the pariſh of Saint James, in the liberty 
of Weſtminſter, and county of Middleſex, ſpinſter, being 1 in 
health of body and of ſound mind, memory, and under- 
ſtanding, praiſed be God for the ſame, do make this my 
laſt will and teſtament in manner and form following: 

1. FIRST, I will and defire that I may be decently buried 
2. in the pariſh church of Saint James aforeſaid; Ax p I give 
and bequeath unto my brother John Matthews the ſum 

of pool; Ar so, I give and bequeath unto my brother 
William Matthews, the ſum of 60ol*: ALso, I give and be- 

| queath to my nephew William Matthews, ſon of my brother 


2 Flgures are put here for the ſake of brevity, and ſo ia the other forms here- 
after laid dowa z yet it is proper to write the whole of the will in words, and that 
without any contractions. 

„If the teſtator makes two parts of bis will, as has been mentioned to be 
ſometimes done, p. 126, ſay, next aſter the word 6 thereto,” 41 we baue likewiſe 
. Cone to @ duplicate thereof. 

© Witneſſes ſhould be difintereſted perſons, as ſhewn p. 153. 

4 When there is no time limited for paying a legacy, the executor has one year 
als; the teſtator's death for paying it, as ben . 205, 

Q_2 Thomas 


Lo mg) & 


pad 


_ - — - Q - — — ä a — 
2 —— - == Dr Pug WV. MEE EEG... 2 . 
* i 2" $37 „ 


322245 
— 


« . cone we 2s - — - 
— 1 * . 14 1 ol 12 - - 
5 F = * - * 2 = 
A: „ bf 
— 1 — 22 - 
L = Fi - 
— = 


e 


2 , . R 
— tered — — 
— * — — — - 

— 


SIE 


— — — 
* — — 
— : oY - 


+ - 
» © 
Fr 


a „ - 


a 


4 #4 
— » af 


25 APPENDIY. 


Thomas Matthews, deceaſed, the ſum of zool; to be paid to 
my ſaid nephew, when he attains twenty-one years of age; 
and the intereſt thereof in the mean time to be paid and ap- 
plied towards his maintenance and education, in ſuch manner 
as my executor hereinafter named, ſhall in his diſcretion 
3. think fit. ALL the reſt and reſidue of my money, goods, 
chattels, eſtate, and effects, of what nature or kind ſoever, I 
ive and bequeath unto my brother James Matthews: AND 
do nominate, conſtitute and — — my ſaid brother James, 
ſole executor of this my laſt will and teſtament ; hereby re- 
voking and making void all and every other will and wills at 
any time heretofore by me. made, and do declare this to be 
my laſt will and teſtament. IN wiTxess whereof I have 


hereunto ſet my hand and ſeal, this day of in the 


year of our Lord 17 


1a 


lar e No. I. SARAH MATTHEWS. 98 
| Ct: E. 
— 


N UMR E R III. 


A Widow, poſſeſſed of Goods, and Houſes held 
by Leaſes for Terms of Years. 


1. Gives an Houſe and ſome Houſehold goods to a Son. 
2. Another Houſe to a Daughter. 
3. Reſidue to another Son, and appoints him Executor. 


IN TI NAR Or Gop, Aux. I Mary Kemp, of the 
borough of Honiton, in the county of Devon, widow, being 

ſick and weak in body, but of ſound mind and memory, 
praiſed be God for the ſame, do make and declare this my 

will and teſtament, in manner and form following: 

1. Ie give, deviſe, and bequeath unto my fon John Kemp, hi 
ee executors, adminiſtrators, and aſſigns; all that my leaſehold 
© dwelling-houſe, meſſuage, or tenement, ſituate and being in 
the borough of Honiton aforeſaid, now in the tenure or occu- 
- -»,, pation of Francis Holland, cabinet maker: Au b ALso, my 
bureau and book-caſe with glaſs doors, my filver quart two- 
... handled. cup, marked I. N my large mahogany ſquars 
2," table, and-mahogany pillar and claw table. Also, I give, 
deeviſe, and bequeath unto my daughter Elizabeth Kemp, 
her executors, adminiſtrators, and aſſigns, all chat my _ 


. ky 
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hold dwelling-houſe, meſſuage, or tenement, ſituate and be- 
ing in the pariſh of Coombrawley, in the ſaid county of De- 
von, and now in the tenure or occupation of 'Thomas Jones, 
3. butcher. AlL the reſt, reſidue — remainder of my eſtate 
and effects, of what nature or kind ſoever, I give, deviſe, and 
bequeath unto my ſon Thomas Kemp; and I do hereby no- 
minate, conſtitute, and appoint my ſaid ſon Thomas ſole ex- 
ecutor of this my laſt will and teſtament*: IN WIT ESS 


whereof I have hereunto ſet my hand and ſeal, this day 
of in the year of our Lord 17 
8 ſealed, & 5 
IGNED, ſealed, &c, 
[as in No, L] 1 MARY KEMP. 4 8 
3 


NUMBER ME 


A MARRIED Woman by virtue of a Settlement 
made previous to her Marriage, diſpoſes of Per- 
ſonal eſtate, 


1. Mentions her 2 Settlement. 
2. Gives 200l to her Huſband; Io te her Brother; and > 
100/ to 4 Couſin, / 


© The eſtates being bequeathed in the form they are by this will; if either of 
the legatees die in the lifetime of the teſtatrix, the legacy of ſuch will lapſe, and 
if it de either of the legacies given to the firſt mentioned ſor/ or daughter, the 
ſame will become the property of the reſiduary legatee, as ſhewn in page 206, 
but if he die during the life of the teſtatrix, and the other two ſurvive ber, the 
zefidue may accrue to them as her neareft relatives, yet not by virtue of the will, 
Now this the teſtatrix might have prevented by bequeathing to the ſame perſons 
in various other forms; as by limitations treated on p. 135, 136. or by ſuch 
conditions as ſhe might have thought fit to inſert; as for example, ſuppoſe juſt 
before the words, “ In witneſs” ſhe bad added, Provided always and my will 
is, that in caſe my ſaid ſoo John die before me; then Igive, deviſe, and bequeath, 
what I have bereinbefore b-queathed to him, unto my ſaid daugbter Elizabeth; 
but in caſe ſhe die before me, and my ſaid fon John ſurvive me; then I give, &c. 
what have hereinbefore bequeathed to her, unto my ſaid ſon John; and if m 
ſaid ſon Thomas die before me, and my ſaid ſon John and daughter Elizabeth 
ſurvive me 3 then I give, Cc. what I have hereinbefore bequeathed to my faid 
ſon Thomas, unto my ſaid ſon John and daughter Elisabeth, equally to be di- 
vided between them, and do appoint them joint executors of this my will. And 
if all my ſaid children die before me; then I give, Cc. all that is hereigbefore 
| bequeathed to my ſaid children, unto all and every legitimate child or children as 
mall be begotten and born of their ſeveral and reſpective bodies at the time of 
my death, equally to be divided, and their ſeveral and reſpeQive ſhares paid, aſ- 
signed, and delivered to them, as they ſhall ſeverally and reſpectively attzin the 
age of twenty-one years; and for the purpoſe of thus providing for my ſaid 
children's children in caſe all my ſaid children ſhall die before me, do appoint my 
couſins James and William Thompſon, joint executors of this my will:“ “ la 


witneſs,” &c, [as in the will]. | * 
5 3. Reſidue 
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3. Rifidue to be * divided between a Nephew apd Niece, 

Y rving at Teftatrix's Death; if either be deadFdeceaſed”s 
Share to go to the Survivor. a | 

4. Appoints her Brather ſole Executor. Wo 

IN TRE NAME or Gop, Awzn. I Elizabeth Mills, now 


wife of John Mills, of the 2 of Saint Margaret, Weſt- 
minſter, in the 8 iddleſex, Eſquire, late Eliza- 


beth Field, ſpinſter, fick and weak in body, but of 
ſound and diſpoſing mind, memory, and underſtanding, 
Praiſed be God for the ſame, do hereby, in purſuance and 

1. exerciſe of the power and authority given and reſerved to 
me, in and by the ſettlement made previous to my marriage 
with the ſaid John Mills, and by force and virtue of all and 
every the power and powers, authority and authorities in me 
being, or enabling me theretof, make my laſt will and 

2. teſtament in manner following, that is to ſay, I give and be- 
qocath unto my beloved huſband the ſum of 2ool. Also, 

I give and bequeath unto my brother William Field the ſum 
of 100l. ALso, I give and bequeath unto my couſin Ann 
3. Soam widow, the ſum of 100l. ALL the reſt, refidue, and 
remainder of my eſtate and effects, of what kind or nature 
ſoever which I have or ſhall have right to. diſpoſe of, I give 

and bequeath unto. my nephew and niece, James and Mary 
Field, 'equally to be divided between them, in caſe they 

are both living at the time of my death; but if either of 
them ſhall happen to die before me, then I give and bequeath 
- - the ſhare of him or her ſo dying to the ſurvivor of them. 
J. Anp I do hereby nominate, conſtitute, and appoint my 
brother, William Field aforeſaid, ſole executor of this my 
laſt will and teſtament. In wir N ESS whereof I have here- 


unto ſet my hand and ſeal e day of in the 
year of our Lord 17 | OF | 
NO 94% Wane 77 
Sion b, ſealed, &c. | | 
3016 4 KN. 1 ELIZABETH MILLS. f. 
| | 8 


-;4 It is uſual at the beginning of a married woman's will to mention, or as it 
is properly termed, to recite the ſubſtance of the deed of ſettlement, or bond, if 
Ihe derives her power of bequeathing from a bond; as the date thereof, the parties 
thereto, the eſtate or effects ſettled or mentioned therein, and the power the wiſe 
Has thereby for 4iſpofing'z which is commonly done in the ſame or like words as 
dre contained in the ſettlement or bond: jet at it often happens, when a married 
woman has adefire te make ber will, that ſhe canno: immediately have recourſe 
to het deed of ſettlement or bond (the ſame being uſually lodged in a truſtee's 
bande), 1 have here leid down this conciſe method, whereby a married woman 
may effectualiy diſpoſe of -eftate or effects, provided the bas: ſufficient — by 
Urtue of any ſettlethent mate previout to ber martiage for ſo doing, pages 
« 1 ow. F 
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& NUMBERAV. | 


A Man having Money, Goods, and Effects, but 
| no Real eſtate, | 


I. Gipes to his Son gool. To a Daughter, 3ool. 

2. To two Daughters, 300l each, to be paid when they attain 
their ſeveral Ages of 21 Years, or be married : The Inte- 
reſt, in the mean time, to be applied for their Maintenance. 

3 · Proviſo, if the Daughters marry under Age, and without 
their Mother's Conſent, their Legacies to go to firſt men- 
tioned Son and Daughter. 

A+ Gives to Wife the uſe of Houſehold goods during her Life, 
and the whale thereaf to his Son after her Death. 

5 · Refdue to Wife, who is mage Executrix. 


IN Tug namt or Gop, Amex. I John Tomkin, of 
the 22 of Saint Martin in the Fields, in the county of 
Middleſex, Baker, being in health of body, and of ſound mind, 
memory, and underſtanding, praiſed be God for the ſame, do 
make this my laſt will and teſtament in manner following : 

U. e. and bequeath to my ſon Thomas Tomkin, the ſum 
of 4ool, and to my daughter Mary Tomkin, the ſum of 

E. zool. Ars0, I give and b. ueath unto my daughters Jane 
and Frances Tomkin, the ſum of zool each; to be paid 
when and as they attain their ſeveral and reſpective ages 

of 21 years, or on the day or days of their reſpective mar- 
riage, which ſhall firſt happen, provided they marry with 
conſent as hereafter mentioned; and until my ſaid daughters 
Jane and Frances ſhall fo attain their ages of 21 years, or be 
married, my will is that the intereſt and produce of their 
ſeveral legacies ſhall be paid and applied towards their 
maintenance and education, in ſuch manner as my executrix 
herein after named, ſhall accorging to her diſcretion think 

3. fit: Prxovinew always, nevertheleſs, and my will and mind 
is, that in caſe one or both of my ſaid daughters Jane and 
Frances ſhall marry before having attained 21 years of age, 

and without having firſt obtained conſent in writing. under 

the hand of my ſaid executrix, then from and immediately 
after ſuch one or both of them as may be ſo married, I do 
hereby give and bequeath the legacy or ſaid ſum of 3ool of 

* ſuch of my ſaid two daughters as {hall be married, without 
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having obtained conſent as aforeſaid, unto my ſaid fon 

mas, and my daughter Mary Tomkin, equally to be 

4. divided between them 5. AndI * — give to my wife 
f the whole of 

Elizabeth Tomkin, the uſe of ene ef, my plate, linen, 

china, hues gagts and furniture, which be in my 


e 
dwelling-houſe at, time of my death, To hol b, uſe, occupy, 
and ſs the ſame during her life; and from and imme. 
roll ay after her death, I give and bequeath the ſaid plate, 
linen, china, houſehold goods and furniture, unto my aforeſaid 

ſon Thomas Tomkin, his executors, adminiſtrators, and 

5. aſſigns. ALL the reſt, reſidue, and remainder of my money, 
goods, R eſtate and effects, of what nature or kind 

, erein 

ſoever, not, before given and diſpoſed of, after payment of 

my juſt debts, funeral 4 and the expence of proving 
this my will, I give an ueath unto my ſaid wife, her 

© executors, adminiſtrators, and aſſigns; and I do make, no- 
minate, conſtitute and appoint, my ſaid wife ſole executrix of 

this my laſt will-and teſtament, hereby revoking and making 
void all and every other will and wills at any tune heretofore 

by me made, and do declare this to be my laſt will and teſta- 
ment. In wiTNEss whereof I have hereunto fet my hand and 
ſeal the day of in the year of your Lord 17 


$1GNED, /ealed, declared, and publiſhed, 
by the abovenamed John Tomkin the te/- 
tator, as and for his laſt will and teſta- = | 
ment C the e eraſement and interli- JOHN TQMKIN. 
neations therein being firſt made, namely, | 
the words, (one half of) eraſed, and the 
words (the whole of ) interlined, like- 
wiſe, the word (the) and the word 
(herein) interlined) as and for his laſt 
will and teſtament, in the preſence of us, 
wvho, at his requeſt, and in his preſence 
have ſubſcribed our names as witneſſes, 
Lazarus MiTForsD. 
Noan OL1ves. 


5 


b If a legs ey in this caſe is not given over to another, the condition will not 
be effectual, as mentioned page 160, | 
u It is common both in wills and deeds to cut or ſcrape out miſtakes and 


wrong words or letters, but it is far better to eraſe the ſame in the above form, 
and to take notice thereof in the atteſtation, as we have here done for an example. 
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NUMBER VI. 


A Man having a large Stock in Trade, and other 
Perſonal eſtate, to a conſiderable Amount; but 
no Real eſtate. 


I. Takes Notice that his Wife is provided for by Settlement, and 
as a Token of Love gives her ſome Plate, Houſehold goods, 
and Mourning. 

2. Gives Legacies to two Brothers for Mourning. 

3. Legacies to Executors 8 Care and Trouble. c 

4. Refidue of Houſehold-goods, Chattels, Stock in Trade, 

_ and Effefts, to two Perſons upon Truſt to ſell; and 
the Money ariſing therefrom, and from Debts due to 
him, to place out at Intereſt for the Benefit of his Son 
and two Daughters, and ſuch other Children as he might 
have living, or his Wife be enſient with at the Time 0 
his Death. The Intereſt to be applied towards their 
Maintenance and Education, and the Principal to be paid 
at their ſeveral Ages of twenty-one Years. In caſe any or 
either die under as leaving Iſſue, ſuch to have their Pa- 
rents Share; and in caſe 7 all their Deaths without 
Iſſue, Wife to have the Il pole. If ſhe be then dead, Teſ- 
tator's Brothers to have it. 8 

5. Truſtees empowered to alter or change the Securities on which 
the Moneys be placed, and to apply the Children's Share o 
the Principal for putting any or either of them to B l, 
or ſetting them up therein, or advancing them in Marriage. 

6. Indemnified againſt Expences and involuntary Loſs. 

7. Appointed Executors, and conflituted Guardians with Tefta- 
tor's Wife. 


IN THE NAME oF Gop, Amen. I William Wharton, 
of the pariſh of Saint Martin in the Fields, in the county 
of Middleſex, Upholiterer, being fick and weak in body, 
but of ſound and diſpoſing mind, memory, and under- 
ſtanding, thanks be to God for the ſame, do make 
this my lat will and teſtament in manner following : 

1. WrEREAs my dear and loving wife Martha Wharton 
is provided for by ſettlement made on her marriage, and 
thereby, on my death, will, amongſt other things, be en- 
titled to, and poſſeſſed of a dwelling houſe, meſſuage, or te- 
nement, ſituate and being at Knightſbridge, in the pariſh of 
Saint George, Hanover Square, in the ſaid county of Mid- 
dleſex, for the term of her life : Now, in token of the love 
and affection I have and bear for and towards my ſaid wife, 
I give and bequeath to her all the plate, linen, china, * 
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attain their ſeveral and reſpective 


years of age, without leaving iſſue of his or 


hold goods, and furniture of all kinds, which ſhall be in the 
aſoreſaid dwelling-houſe at the time of my death, and alſo 
the ſum of 20 guineas for a ring and mourning. Ax p give 


and bequeath to my brothers John and Thomas Wharton, the 


like ſum of 20 guineas each for a ring and mourning. AL so, 
I give and bequeath unto John Jones, and Thomas Jenkins, 
of Knightſbridge aforeſaid, Eſquires, my executors and truſ- 
tees hereinafter named, the ſum of 60l each, for the care and 
trouble they may have in executing this my will, and per- 
forming the truſts hereby in them repoſed. ALL the reſt, 
reſidue, and remainder of my plate, linen, china, houſehold 
goods and furniture, and all other my goods, chattels, ſtock 
in trade, eſtate, and effects of what nature or kind ſoever, not 
herein- before given or bequeathed, I give and bequeath unto 
the ſaid John Jones and Thomas Jenkins, ro #0LD to them 


| the ſaid John Jones and Thomas Jenkins, their executors, ad- 


miniſtrators, and aſſigns, upon this ſpectral truſt and confi- 
dence nevertheleſs, that is to ſay, that they my ſaid truſtees, 
or the ſurvivor of them, or the execators or adminiſtrators of 
ſuch ſurvivor, do and ſhall, as ſoon as convenient after my 
death, fell and diſpoſe thereof, and call in and receive all ſuch 
debts, ſum or ſums of money, as ſhall be due or owing to me 
at the time of my death, and place the moneys ariſing by 
ſuch ſale or diſpoſal, and the moneys ſo to be called in and re- 
ceived, upon government, or other good and ſufficient ſecu- 


rity, in their on names, and in ſuch manner as they ſhall 


think proper. And ALs0 in truſt, that they do and ſhall re- 
ccive the intereſt and dividends thereof from time to time, as 
che ſame ſhall-become payable, and pay, apply, and diſpoſe of 
the fame, or a ſufficient part — for and towards the 
maintenance, education, ſupport, and bringi of 


ſon James, and my daughters Mary and El Whar, 


ton, and ſuch other child or children, as I ſhall have living, 
or that my ſaid wife may be enſient with at the time of my 
death, until my faid children ſhall ſeverally and reſpectively 

ages of 21 years; and when 
and as my ſaid children ſhall ſeverally and reſpectively attain 
their ſaid ages of 21 s; in truſt to pay, aſſign, transfer, 
and convey all the faid reſidue of my eſtate and effects, with 
the intereſt, dividends, and uce thereof, as ſhall not have 
Deen applied for and s the maintenance and education 
of my fd children as aforeſaid, -or for putting any or either 
of them to buſineſs, or otherwiſe advancing any or either of 


them in life, vant to the power hereinafter for that pur- 


Poſe contained, equally unto and amongſt all my ſaid chil- 


dren, when and as they ſhall ſeverally and reſpectively attain 


their ſaid ages of 21 years: and in cafe any or either of my 
aid children ſhall happen to die before having attained 21 

ce, thr lawfully 
gotten s 


gan 
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begotten ; then in truſt to pay, aſſign, transfer, and convey 
All the ſaid reſidue of my eſtate and effects, and the intereſt, 
dividends, and produce thereof, or ſuch part thereof as ſhall 
remain unapplied as aforeſaid, unto ſuch of my ſaid children 
as ſhall live to attain his, her, or their reſpective age or ages 
of 21 years, ſhare and ſhare alike, if more than one. But in 
caſe any or either of my ſaid children ſhall happen to die un- 
der age, leaving iſſue of his, her, or their body or bodies 
lawfully begotten ; then in truſt to pay, aſſign, transfer, and 
convey the part or ſhare of ſuch deceaſed child or children 
unto ſuch his, her, or their iſſue, ſhare and ſhare alike (if 
more than one), when and ſo ſoon as ſhall ſeverally and 
r ively attain their ſeveral -and reſpective ages of 21 
years, and to pay and apply the intereſt, dividends, and pro- 
duce thereof, in the mean time, for and towards their re- 
ſpective maintenance and education. But in caſe all and every 
of my ſaid children ſhall happen to die under age, and with- 
out leaving iſſue of his, her, or their body or bodies lawfully 
tten ; then in truſt to pay, aſſign, transfer, and convey 
the ſaid reſidue of my eſtate and effects, and the intereſt, di- 
vidends, and produce thereof, or ſuch part thereof as ſhall 
remain unapplied as aforeſaid, unto my ſaid dear and lovin 
wife Martha Wharton, her executors, adminiſtrators, and aſ- 
ſigns. But in caſe ſhe ſhall be then dead; then in truſt, to 
pay, aſſign, transfer, and convey the ſame unto my aforeſaid 
two brothers John and Thomas Wharton, or ſuch one of 
them as ſhall be then living; and I do hereby empower and 


direct my ſaid truſtees to pay, aſſign, transfer, and-convey 
the fame accordingly. Ax DI do authorize and em = 


'faid truſtees, from time to time, as often as they ſhall 
r, to alter and change the ſecurities on which the ſaid 
reſidue of my eſtate and effects ſhall hereafter be placed out, 
and from time to time, as often as they ſhall think fit, again 
to place the ſame out upon government, or ſuch other good 
Fi ſufficient ſecurity or ſecurities, as they ſhall think proper ; 
and I do hereby alſo authorize and empower my ſaid truſtees 
to apply the reſpective part or ſhare of any or either of my 
aforeſaid children, or the reſpective part or ſhare of any or 


either of their lawful iſſues (in caſe any or either of them die 


under age leaving iſſue as aforeſaid) of and in the faid reſidue 
of my eſtate and effects, for putting any or either of my ſaid 
children, his, her, or their lawful iſſue, out to buſineſs, or 
my ſuitable employ, or for ſetting him, her, or them up in 


| buſineſs, or advancing him, her, or them ger tr in 
ve - 


employ or otherwiſe, for his, her, or their reſpecti 
vancement in the world by marrying, or otherwiſe howivever, 
any thing in this my will contained to the contrary thereof an 
any wiſe notwithſtanding. As it is my will and mcaning, 
that my ſaid truſtees, or either of them, ſhall not be _ to 
| wer 


— — —— —— — — . ¶ ôêpV- — — 


— — —— • ẽ . — —— —E˙ä˙ʃ1¹—— p — ꝰ — — 


1 


* 
. 


236 


$16 one, wi} WILLIAM WHARTON. 


APPENDIS. 


anſwer or make good any loſs or loſſes that ſhall or may hap. 
pen to the aforeſaid reſidue of my eſtate and effects, in 
placing out the truſt moneys, according to the directions in 
this my will, or in tranſacting any money affairs, or other- 
wiſe relating to or concerning the execution of the truſts men- 
tioned in this my will, unleſs the ſame ſhall appear to happen 
by or through their or either of their wilful neglect or default; 
nor ſhall either of them my ſaid truſtees be anſwerable or 
accountable for the acts, deeds, receipts, or diſburſements 
of the other of them; but each of them ſhall be anſwerable 
only for his own ſeparate acts, deeds, receipts, and diſburſe- 
ments: And I do hereby direct that my ſaid truſtees: ſhall 


and may Pay and reimburſe themſelves and himſelf out of 


the aforeſaid reſidue of my eſtate and effects, all reaſonable 
and neceſlary coſts, charges, and expences whatſoever, that 
they or either of them or may bear, pay, be put unto, or 
ſuſtain in or about the execution of this my will, or the truſt 
hereby in them repoſed. An D LasTLY,.I1 do hereby no- 
minate, conſtitute, and. appoint my ſaid truſtees the ſaid John 
Jones and Thomas =". 4 executors of this my laſt will 
and teſtament: and I do hereby alſo nominate, conſtitute, 


and appoint my ſaid wife, ſo long as ſhe ſhall continue my 


widow, and no longer, together with my ſaid truſtees, guar- 
dians of my aforeſaid ſon James, and my daughters Mary and 


Elizabeth Wharton, and of all, any, and every ſuch other 


child or children as I ſhall have living, or that my ſaid wife 
may be enſient with at the time of my death: and do hereby 
revoke and make void all former and other will and wills by me 
at any time heretofore made, and do declare this to be my 
laſt will and teftament : In WI TN ESS whereof I have at the 
bottom of the two firſt ſheets of this my will (the whole where- 
of is contained in three ſheets of paper) ſubſcribed my name, 
and to this third and laſt ſheet, my hand and ſeal t the 

day of in the year of our Lord 17 


[jo 2m 


f To appoint guardians, any father has power, as was ſhewn in page 102. 

£ When the will is contained in more than one ſheet of paper, the ſheets in 
which it is contained are uſually tied together at the top with incle or tape, and 
then the teſtator writes his name on the right hand fide, at the bottom of each, 
and puts his ſeal to the laſt, The witneſſes write their names at the bottom on 
the left hand fide of all the ſheets; in the laſt whercof, over the place where 
thoſe wie their names, it is wrote Signed, ſealed, Cc.“ [as in No. I.]; but in 
the other ſheets only the fing'e word Witreſſes,” is wrote juſt over the Placa 
where they write their names, | 
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NUMBER VII. 


A Max poſſeſſed of Real eſtates, Copyhold eſtates 
of inheritance, Perſonal eſtate, and Effects. 


1. Deviſes a Real eſtate to one in Fee-ſimple. 

2. An Annuity to a Siſter for Life, payable out of every of 
Teftator's Freehold and Copyhold eſtates, except the Eflate 
before deviſed ; to be paid by half yearly Payments free of 
all Charges, &c. with Power p 5 Annuitant to enter and 
diftrain _ twenty Days Non- payment. 

3. Another Annuity to Wife out of ſame Eflates, payable in the 
ſame Manner, and with the ſame Power to diſtrain as 

iven to the Siſter. Ws: 

4+ Another to a Couſin out of ſame Eftates, payable to her at a 
certain Sum per Week (excluſive of her Huſband's Con- 
trol), with ſame Power to enter for Non-payment, as 
given to the Siſter. 

5. Deviſes the Eſtates chargeable with all the Annuities to an- 
other Sifter for Life. 

6. After the Sifter's Death veſts the ſame in Truſtees for pre- 

AY Rn, &c. me 
. Deviſes the ſame Eſtates to another Sifter for Lis. 

4 The 2 1 a Ml or Life. Then to 2 Iſſue in 
Tail Male; and in Default of Iſſue Male to his Iſſue 
Female, and the Heirs Male of their Bodies. 

0. In Default of Iſſue from laſt-mentioned Deviſee, deviſes the 

« E 25 * Lian for Life. Then to Asen Iſſue 
in Tail Male. 

10. Charges the Eftates with Payment of a certain Sum, if laſt- 
mentioned Deviſee, or his Iſſue, have them by the eviſe, 

11. F laſi- mentioned Deviſee die without I ue; ſame Eſtates 
deviſed to another Perſon for Life, and then to his Iſue; 
and on Failure thereof to Teftator's own right Heirs for ever. 

12. Directs Debts, &c. to be paid out of Perſonal e/tate. ' 

13. Deviſes to a Public Charity. 

14. Pecuniary and ſpecific Legacies to a Sifter, 


15. Reſidue to Wife, and appoints her and a Siſter Executrixes. 


IN THE Name oF God, AMtn. I Thomas Noble, 
of Fenchurch-ſtreet, in the city- of London, Eſquire, bein 


fick and weak in body, but of ſound and diſpoſing mind, 


memory, and underſtanding, praifed be God for the ſame, 
do 
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do make and declare this my laſt will and teſtamerit, in 
manner and form following, that is to ſay, I give and deviſe 
all that my meſſuage or tenement, land, and hereditaments, 
with the appurtenances, ſituate, lying, and being in the pa- 
riſh of Roſeneſne, in the county of Denbigh, and now in the 
tenure or occupation of David Bruce, yeoman, unto William 


Noble, of the pariſh of St. Aſaph, in the ſaid county of 


Denbigh, clerk, his heirs and aſſigns for ever: Also, I 
give, grant, and deviſe unto my ſiſter Elizabeth Coleman, 
widow, and her aſſigns, for and during the term of her natu- 
ral life, one clear yearly annuity, rent-charge or ſum of 4ol, 
of lawful money of Great Britain, to be iſſuing and payable 
out of all and every other my freehold eſtate or eſtates, fituate 
and being in the county of Denbigh aforeſaid, and the 
county of Middleſex, or either of them, or elſewhere, 
not herein before deviſed, and out of my copyhold eftate, 
ſituate, lying, and being at Potters Bar, in the ſaid county 
of Middleſex (which ſaid copyhold eſtate I have ſurrendered 
to the uſe of this my will h); the ſaid annuity or rent-charge 
to be paid to my ſaid ſiſter by equal half-yearly payments, 
the firſt whereof to begin and be made at the end and expi- 
ration of ſix kalendar months next after my deceaſe, and 
always to be paid free and clear of and from all manner of 
taxes, charges, and impoſitions whatſoever, to be taxed, 
charged, or aſſeſſed upon the ſaid annuity, or upon my ſaid 
ſiſter, in reſpect thereof by authority of parliament, or 

otherwiſe howſoever; and if it ſhall happen that the aid 
annuity or rent- charge of 4ol, or any part thereof, ſhall be 
behind or unpaid by the ſpace of 20 days next over or after 
any or either of the ſaid days whereon the ſame is made pay- 
«ble, and ought to be paid as aforeſaid (being lawfully de- 


manded), that then and from thenceforth, from time to 
| time as often as the ſame or any part thereof ſhall be ſo in 


arrear and unpaid, it ſhall and may be lawful to and for my 
faid ſiſter Elizabeth Coleman, and her aſſigns, upon the 
ſaid freehold and copyhold eſtate and eſtates, every or any 
part or parts thereof, to enter and diſtrain, and the diſtreſs 
and diſtreſſes there found to take, lead, drive, and carry 


Away, and to impound, detain, or otherwiſe to ſell and 


diſpoſe of the ſame, until thereby or otherwiſe, ſhe and 


_ they ſhall be lawfully ſatisfied and paid ſuch annuity or 


yearly rent-chargs, or ſo muck thereof as ſhall be in areur, 


d $18 the cogſn ofthis ſurrender, ru. tigecher 
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together with all coſts, charges, and expences whatſoever as 
ſhall be occaſioned by ſuch entry, diſtreſs and ſale I. Al so, L 
give, grant, and deviſe unto my beloved wife Jane Noble and 
her aſſigns, one annuity or clear yearly rent charge of 4ol, 
of lawful money of Great Britain, for and during the term of 
her natural life, to be iſſuing and payable out of and from 
all and every my ſaid other freehold and copyhold eſtate and 
eſtates aforeſaid, not herein before particularly deviſed, and 
to be payable to her half-yearly ; in the manner and with 
the like power for my faid wife Jane Noble to enter upon 
the ſaid premiſes, and to make diſtreſs and diſtreſſes, and 
to make fale thereof in caſe of non-payment of ſuch an- 
nuity, or any part thereof, as is herein before given to my 
ſiſter Elizabeth Coleman, in caſe of non-payment of her 
annuity or rent-charge of 4ol, or any part thereof as afore- 
ſaid. Also, I give, grant, and deviſe unto my couſin Fran- 
ces Jones, wife of John Jones, of Wrexham, in the county 
of Denbigh aforeſaid, tallow-chandler, one other annuity or 
clear yearly rent- charge of 1ol 8s of lawful money of 
Great Britain, for and during the term of her natural life, 
to be iſſuing and payable out of and from all and every my 
ſaid other freehold and copyhold eſtate and eſtates aforeſaid, 
not herein before particularly deviſed, and to be paid to her 
weekly after the rate of 4s a week ; and her receipt ſhall be 
a ſufficient diſcharge for the ſame, which ſhall not be ſubje& 
to the control or intermeddling of her ſaid huſband John 
Jones; with the like power and with the ſame authority 


for the ſaid Frances Jones to enter upon the ſaid premiſes, 


and to make diſtreſs and diſtreſſes, and to make ſale thereof 
in caſe of non-payment of ſuch annuity, or any part there- 
of, as is herein before given to my ſaid ſiſter Elizabeth Cole- 
man, in caſe of non-payment of her annuity or rent-charge 
of 4ol a year, or any part thereof as aforeſaid. Also, I 
give and deviſe all and every other my ſaid freehold and 
copyhold eſtate and eſtates whereſoever as aforeſaid, not 
herein before particularly deviſed, but charged and charge- 


1 This annuity being charged on real eftate, the executor has no more concern 
therewith than he has with a deviſe of real eſtate, mentioned page 1 56, where- 
fore the annuitant may enter and make diſtreſs and ſale without his intervention. 
Alt is moſt uſual to make an annuity payable from the firſt quarter day after the 


teſtator's death, as in No. VIII. clauſe 2, page 243, 244+ 
1 


able 


240 


6. 


APPENDIX. 


able with the payment of the ſaid reſpective yearly an- 
nuities or rent-charges herein before particularly mentioned, 
unto my ſiſter Mary Noble, ſpinſter, for and during the term 
of her natural life: Ax o from and immediately after the 
determination of that eſtate, by forfeiture or otherwiſe, I give 
and deviſe the ſame, and every part thereof, unto James 
Spence and Daniel Dowling, of Tottenham-court-road, in 
the ſaid county of Middleſex, gentlemen, and to their heirs, 
in truſt only, to preſerve and ſupport the contingent remain- 
ders and uſes herein after limited from being defeated, 
barred or deſtroyed; and for that purpoſe, from time to 
time, and at all times, to make entries and bring actions as 
occaſion may be or require : nevertheleſs to permit and ſuf- 
fer the ſaid Mary Noble to receive and take the rents, iſſues, 
and profits thereof for and during the term of her natural 
life: Ax p from and immediately after the deceaſe of my 
ſaid ſiſter Mary Noble, I give and deviſe all and every my 
ſaid other freehold and copyhold eſtate and eſtates, ſo given 
to my ſaid ſiſter Mary Noble, for life as aforeſaid, and 
charged and chargeable with the ſeveral and reſpective 
annuities as aforeſaid, unto and to the uſe of my ſaid 
ſiſter Elizabeth Coleman during the term of her natural 
life; and from and immediately after the determination 
of that eſtate by forfeiture or otherwiſe, then I give and 
deviſe the ſame, and every part thereof, unto the ſaid James 
Spence and Daniel Dowling, and their heirs in truſt as 

reſaid, to preſerve and ſupport, &c. | as in clauſe 6, only a 
different name]: Ax p after her deceaſe, then I give and 
deviſe all and every my ſaid other freehold and copyhold 
eſtate and eſtates whereſoever, deviſed to my ſaid ſiſter Eli- 
zabeth Coleman as aforeſaid, and charged and chargeable as 
aforeſaid, unto the ſaid William Noble for and during the 
term of his natural life ; and from and immediately after the 
determination of that eſtate by forfeiture or otherwiſe, I give 
and deviſe the ſame, and every part thereof, unto the ſaid 
James Spence and Daniel Dowling and their heirs, in truſt 
as aforeſaid to preſerve and ſupport, &c. [as in clauſe 6, only 
a different name]: and from and immediately after the de- 
ceaſe of the ſaid William Noble, I give and deviſe all and 
every my ſaid other freehold and copyhold eſtate and 
eſtates ſo given to the ſaid William Noble for life as 
aforeſaid, and charged and chargeable as aforeſaid, unto 
and to the uſe and behoof of the firſt ſon lawfully begotten, 
or to be begotten. of the ſaid William Noble, and the heirs 
male of the body of ſuch firſt ſon lawfully iſſuing ; and for 
default of ſuch iſſue, to the uſe and behoof of the ſecond, 


third, and all and every other ſon and ſons of the ſaid * 


10. 


APPENDIX. 241 


liam Noble, and the heirs male of the body and bodies of 
{ach ſecond, third, and other fon and ſons lawfully begotten 
or to be begotten; ſeverally and ſucceſſively, as they ſhall be 
in ſeniority of age and priority of birth ; that is to ſay, the 
eldeſt of ſuch ſon and ſons, and the heirs male of his and their 
body and bodies being always to be preferred before the 
younger of ſuch ſon and ſons, and the heirs male of his and 
their body and bodies lawfully to be begotten ; and for de- 
fault of ſuch iſſue, then I give and deviſe all and every my 
ſaid other freehold and copyhold eſtate and eſtates whereſoever 
as aforcſaid deviſed, to the firſt daughter of the ſaid William 
Noble, lawfully begotten or to be begotten, and to the heirs 
male of the body of ſuch firſt daughter lawfully iſſuing ; and 
for default of ſuch iffue, then to the uſe and behoof of the 
ſecond, third, and all and every other daughter and daughters 
of the ſaid William Noble, and to the heirs male of the body 
and bodies of ſuch ſecond, third, and other daughter, lawfully 
begotten, or to be begotten, ſeverally and ſucceſſively, as they 
ſhall be in ſeniority of age and priority of birth: Ax p for 
default of ſuch iſſue, then I give and deviſe all and every my 
ſaid other freehold and copyhold eſtate and eſtates where- 
ſoever, ſo deviſed to the iſſue of the ſaid William Noble as 
aforeſaid, and charged and chargeable as aforeſaid, unto and 
to my kinſman John Banks, fon of Thomas Banks of Wrex- 
ham, in the county of Denbigh aforeſaid, tallow-chandler, 
by Jane his wife, for and during the term of his natural life ; 
and from and immediately after the determination of that 
eſtate, by forfeiture or otherwiſe, then I give and deviſe the 
ſame, and every part thereof, unto the ſaid James Spence and 
Daniel Dowling, and their heirs in truſt as aforeſaid, to pre- 
ſerve and ſupport, &c. [as in clauſe G, only a different name], 
and from and immediately after the deceaſe of the ſaid John 
Banks, I give and deviſe all and every my ſaid other freehold 
and copyhold eitate and eſtates whereſoever, ſo given to the 
ſaid John Banks for life, as aforeſaid, and charged and 
chargeable as aforeſaid, unto and to the uſe of the firſt ſon of 
the ſaid John Banks, lawfully begotten, &c. [he /ame as to 
the iſſue of William Noble in clauſe 8.) Ax p my will is, that. 
in caſe the abovenamed John Banks or his iſſue ſhall at any 
time hereafter be ſciſed or poſſeſſed of the freehold and copy- 
hold eſtates ſo deviſed as aforeſaid, the ſum of 100l ſhall 
then be pail to William Banks, brother of the ſaid John 
Banks; and I do hereby charge the faid eſtates with the 
payment thereof accordingly : Ax p for default of ſuch iſſue 
of the ſaid John Banks, I give and deviſe all and every my 
ſaid other freehold and copyhold eftate and eſtates where- 


ſoever, ſo deviſed to the iſſue of the ſaid John Banks, as 


aforeſaid, and charged and chargeable with the payment of 
R the 
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the ſeveral annuities, as aforeſaid, unto and to Thomas Wat- 
ſon, of, &c. and his iſſue [in ſame manner as deviſed to William 
Noble in clauſe 8.] and for want of ſuch iſſue, to my own 

12. ** heirs for ever l. Ax DI do will, order, and direct, that 
my juſt debts, funeral expences, and the charges of prov- 

ing this my will, be, by my executors herein after named, 

13. paid and diſcharged out of my perſonal eſtate; and after 
payment thereof, I give and bequeath to the preſident, 
treaſurer, and governors of Chriſt's Hoſpital, London, the 
ſum of 20ol for the uſe of the ſaid hoſpital ; the ſame to be 

14. paid within nine months after my deceaſe. Also, I give 
and bequeath unto my ſaid fiſter Elizabeth Coleman, the ſum 

of zol, my gold watch, filver pint and quart cups, marked 

15. T. N. and all my filver tea-ſpoons. ALL the reft, reſidue 
and remainder of my perſonal eſtate, of what nature or kind 
ſoever, I give and bequeath the ſame, and every part thereof 
(after the payment of my debts, funeral expences, charges 

of proving this my will, and legacies as aforeſaid) unto my 
ſaid wife — Noble: Axpo I do hereby nominate, conſtitute, 

and appoint my ſaid wife Jane Noble, and my ſaid ſiſter 
Elizabeth Coleman, executrixes of this my laſt will and teſta- 
ment; hereby revoking and making void all former wills and 


By thoſe deviſees and limitations begun at clauſe 5, may be perceived how a 
man may limit his lands to as many perſons as are in being for life, with re- 
mainders in tail to as many of them as he thinks fit; and hereby he acts con- 
fiſtent with the rules of law and equity; as here, although neither of the perſons 
to whom thoſe eſtates are in this manner deviſed for life, can convey for any 
longer term than bis or ber on life; yet the iſſue to whom the eſtates are li- 
mited, and who will by this deviſe take eſtates tail, either of them, when in poſ- 
ſeſhon, may be enabled, by ſuffering a common recovery, to convey the inherit- 
ance: So where real eſtate is deviſed to any one in fee-tail general (defined p. 
115.) withcut any remainder or reverſion expectant thereon, the entail may be 
effeQually barred by a fine, — Concerning a remainder we gave a hint in page 
333 and here we have a deſeription both of a remainder and reverſion, as here 
we {ce eſtates are given to ſeveral perſons for life, with limitations to their iſſue 
in tail, which are called remainders ; and for want of ſuch iſſue the teſtator ul- 
timately gives the eſtates to his own right heirs for ever, which latter is called a 
reverſion, and this would have exifted had the teſtator made no mention thereof; 
for if there be a gift for life or in tail, and no diſpoſition of the ſee, the rever- 
fion is, withcut any ſpecial reſervation, veſted in the donor by act of law, and 
the fee will return to him or his heirs after the eſtate carved thereout is ſoent, 
unleſs prevented by a recovery being ſuffered. Now where there is no remainder 
over, the tenant in tail general may effectually bar the entail by a fine, provided 
he has alſo the teverſion in himſelf, which he may poſſibly have on the donor's 
death, as being his right heir. But where there is any remainder over, or a re- 
verſion that is not in the tenant in tail, a recovery ſhould be ſuffered for effec- 
tually barring the whole, To explain the reaſon of this and other points here 
touched upon, a copious treatment on the doctrine of remainders, reverfions, fines, 
and recoveries, would be requiſite z and as this might probably be tedious to ſome 
of our readers, and likewiſe would be rather an invaſion on the general ſubjets 
of this work, we ſhall refer ſuch as are deſirous of fuller information, to Black, 


Com. 2 V. 163. 175. 349+ 357. where this doQtrine is diſcuſſed, | 
: teſta- 
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teſtaments at any time heretofore by me made, and do de- 
clare this to be my laſt will and teſtament. In WIT NESS 
' whereof I have, at the bottom of the three firſt ſheets of this 
my will (the whole whereof is contained in four ſheets of 
paper), ſubſcribed my name, and to this fourth and laſt ſheet 


my hand and ſeal, the day of in the year of our 
Lord 17 

pony 

S ſealed, &c. [as in No. I : 

IGNED, ſealed, &c. [as . vie Y 

enly here muſt be three witneſſes. ] THOMAS NOBLE. © 6 


NUMBER VII. 


A Man makes his Will of his Real eſtate only, 
and deviſes the ſame to a Single Woman, charge- 
able with an Annuity given to his Natural Daugh- 
ter thereout. 


I. Deviſes the Eftate ſubjeft to the Annuity. 

2. Gives the Annuity payable Half-yearly, with Power to enter 
and diſtrain after 20 Days Non-payment. 

3. Power to enter and receive the Rents after 40 Days None 


payment. 


IN THE NAME oF Gop, Amen. I. M. J. of the pariſh 
of in the county of Middleſex, gentleman, being in 
health of body, and of ſound and diſpoſing mind, memory, 
and underſtanding, praiſed be God for the ſame, do make 

1. this my laſt will, in manner following: I give and deviſe 
unto Iſabella Puella, of the pariſh of aforeſaid, ſingle 
woman, all that my meſſuage, tenement, land, and heredi- 
taments, with the appurtenances, ſituate, lying, and being 
at ——, and now in the tenure or occupation of 3 To 
HOLD unto her the ſaid Iſabella Puella, her heirs and aſſigus 
for ever; SUBJECT nevertheleſs to, and charged and charge- 
able with, the annuity, yearly rent, or ſum of forty pounds, 

2. herein after mentioned. And I do hereby give, deviſe, 
and bequeath, unto Jane Puella (the natural daughter of 
the ſaid Iſabella Puella), and her aſſigns, for and during the 
term of her natural life, one annuity or clear yearly rent or 
ſum of 4ol of lawful money of Great Britain, free of all taxes 
and other deductions parliamentary or otherwiſe, to be 1 
and payable out of the ſaid meſſuage or tenement, land, 
hereditaments, and to be paid and payable by half-yearly 

„ payments, 


ae b, ſealed, &c. [ar is No. I. M.] 
only here muſt be three witneſſes.] - bn 
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payments, at and upon the feaſt-days of Saint John the Baptiſt 


and the birth of our Lord Chriſt ; the firſt __ thereof 


to be on ſuch of the ſame feaſt-days as ſhall firſt and next 
happen after my deceaſe ; and I do hereby charge and ſub- 
je& the ſaid meſſuage or tenement, land, and hereditaments, 
to and with the payment of the ſaid annuity, yearly rent, 
or ſum of 4ol, accordingly : and my will is, that in caſe the 
ſaid annuity, or any part thereof, ſhall be behind or unpaid 
by the ſpace of a » days next after either of the aforeſaid 
teaſt-days whereon the ſame is herein before directed to be 
paid as aforeſaid (being lawfully demanded), that then and 
ſo often as the ſame, or any part thereof, ſhall be ſo in arrear, 
it ſhall and may be lawful for the ſaid Jane Puella, and her 
aſſigns, to enter upon the ſaid premiſes charged with the 
ſaid annuity as aforeſaid, and diſtrain for the ſame, or for ſo 
much thereof as ſhall be ſo in arrear, and the diſtreſs and 
diſtreſſes then and there found to detain and keep, until 
ſhe ſhall be fully paid and fatisfied all ſuch arrearages, with 
coſts and charges in and about the making and keeping 
thereof. And in caſe the ſaid annuity, or any part there- 
of, ſhall be behind and unpaid by the ſpace of forty days 
next after either of the ſaid days of payment whereon the 
ſame ought to be paid as aforeſaid, that then and fo often 
as the ſame, or any part thereof, ſhall be ſo in arrear, it 
ſhall and may be lawful for the ſaid Jane Puella and her 
aſſigns, into all and ſingular the premiſes charged with the 
ſaid annuity as aforeſaid, to enter, and the rents, iſſues, and 
profits thereof to receive and take, until ſhe be therewith 
and thereby, or by the perſon or perſons who ſhall be then 
entitled to the immediate poſſeſſion of the premiſes, paid and 
ſatisfied the ſame, and. every part thereof, and all the arrears 
thereof incurred before, and that ſhall incur during ſuch time 
as ſhe ſhall receive the rents, iſſues, and. profits thereof, or 
be entitled to receive the ſame by virtue of ſuch entry to be 
made as aforeſaid, together with her coſt, charges, and ex- 
pences, laid out and ſuſtained by reaſon of the non-payment 
thereof, or any part thereof ®. In WIT N ESS whereof I have 
hereunto ſet my hand and ſeal, the day of in the 
year of our Lord 17 | | 


bs 


m Where the witl concerns only land there is no need of an executor, neither 


ought it to te proved in the ſpiritual! court, as mentioned p. 172. For eſtabliſh- 


ing the ſame, and perpe uating the teſtimony thereof, it may be proved in chan- 
| very, as mentioned page 194, 
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NUMBER IX. 
& C0 03; $6: 
Whereby a Will is altered and new Legacies given. 


WHEREAS I John Manning, of Fleet-ſtreet, in the city of 
London, hofier, have made and duly excuted my laſt will and 
teſtament in writing, bearing date the 4th day of September 
1787, and thereby given and bequeathed the ſum of 2ool unto 


Thomas Mun; xow, I do hereby revoke and make void the 


ſaid legacy of 200l, ſo given and hequeathed by my faid will 
unto the ſaid Thomas Mun, and do give and bequeath the ſaid 
ſum of 200l unto James Franks, of Cheapſide, London, haber- 
daſher; Also, I do revoke and make void the two ſeveral 
legacies of 100l apiece, given and bequeathed by my faid 
will unto Chriſtopher Ham and William Ham, and do give and 
bequeath unto the ſaid Chriſtopher Ham and William Ham the ſum 
of 40l apiece, and no more: Ax p I do hereby give and bequeath 
unto Richard Win, of Foſter-lane, London, cordwainer, the ſum 
of 1201. And I do ordain and declare this preſent writing to be 
a codicil to my ſaid will, and that the ſame ſhall be annexed there- 
to, and taken as part thereof; and do confirm my ſaid will in 
every particular thereof that is not hereby altered or revoked : IN 
WITNESS whereof I have to this codicil ſet my hand and ſeal the 
day of in the year of our Lord 17 


SIGNED, ſealed, declared, and 
publiſhed, by the ſaid Fohn | 
Manning, as and for a codicil JOHN MANNING. 
to be annexed to his laſt will 
and teſtament, and to be taken 
ar part thereof, in the preſence 
of 


La 


Two witneſſes. [See a codicil deſcribed, page 167, 168.] 
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NUMBER X. 


ANurcupATTIVE WIII. 


THE LAST wiLr of Thomas Mors, late of Rude-lane, in the 
eity of London, gentleman, deceaſed, declared by him by word 
of mouth the 4th day of September 1785. [Here inſert the words 
as ſpoken by the deceaſed, and conclude thus]: "Thoſe were the 
words ſpoken by the ſaid deceaſed Thomas Mors, in the pre- 
ſence of us who have hereunto ſubſcribed our names as witneſſes 


thereof, this day of 
Three witneſſes, [See a definition of this will, p. 161, 162.] 


NUMBER Xl. 


A RELEASE or DisCHARGE for a Legacy.,—See the 
Stamp on which this and the two following forms 


are to be written“, Page 64—66, 


TO ALL To won theſe preſents ſhall come, I John Franks 
of Woodſtreet, in the city of London, filverſmith, ſend greeting. 
Wazrzas Thomas Smith, late of Fleet-ditch, in the faid city of 
London, - butcher, deceaſed, in and by his laſt will and teſta-, 
ment in writing, bearing date on or about the 4th day of Sep- 
tember 1785, did give and bequeath unto me the ſaid John 
Franks the ſum of 6ol, and the ſaid Thomas Smith, by his ſaid 
will, made and conſtituted William Mun and James Dun, exe- 
cutors thereof. Now « now ALL by theſe preſents, That I the 
ſaid John. Franks do hereby acknowledge to have received of 
and from the ſaid William Mun and James Dun, the ſaid ſum of 
Gol, ſo given and bequeathed to me in and by the ſaid will of 


n The ſtamps on which thoſe diſcharges are to be written, being very con- 
ſiderable in price, ſome verſons through timidity may be afraid to write thereon, 
Jeft they ſhould ſpoil their work, and thereby loſe both the ſtamp and their 
labour; wherefore to obviate any ſcruple of this kind, we may obſerve, that 
the ſtamp need not be loſt, if the writing thereon ſhould not be carried intò exe- 
cution; it being very common for young clerks and writers, either through in- 
attention, or deficiency of knowledge, to render their wiiting ſo defective, as 
that the paper or parchment thereby becomes uſeleſs, and is thrown aſide; yet 
the ſtamp or duty thereon will not be loſt, if the uſeleſs writing is carried to and 
left at the ſtamp office at Somerſet- place, and there oath be made that no uſe was 
ever made thereof, or benefit or advantage derived therefrom ; as thereon a 
new ſtamp will be allowed in the room of that ſpoiled; and ſo when misfor= 
tunes of this kind happen in the country, if the ſpoiled writing is carried to, and 
left with the diſtributer of the ſtampt, and oath made before him as above men- 
tioned, a new Ramp will be allowed, Fe 

a the 
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the ſaid Thomas Smith as aforeſaid, and thereof, and of and 
from every part thereof, do fully, clearly, and abſolutely acquit, 
releaſe, and for ever diſcharge, the ſaid William Mun and James 
Dun, their heirs, executors, adminiſtrators, and aſſigns, and 
alſo the eſtate and effects of the ſaid teſtator, and every part 
thereof; Ax p in conſideration thereof, I the faid John Franks 
do, for myſelf, my execytors, adminiſtrators, and aſigns, remiſe 
and releaſe unto the ſaid William Mun and James Dun, their 
heirs, executors, and adminiſtrators, all and all manner of action 
and actions, cauſe and cauſes of action, ſuits, legacies, ſum and 
ſums of money, judgments, executions, claims and demands 
whatſoever, both at law and in equity, which againſt the ſaid 
William Mun and James Dun, their heirs, executors, or admi- 
niſtrators, or the eſtate or effects of the ſaid teſtator, I the ſaid 
John Franks ever had, or which I, my executors, adminiſtrators, 
or afligns, can or may have, claim, challenge, or demand, for 
or by reaſon or means, or on account of the ſaid ſum of Gol, 
ſo given and bequeathed to me in and by the ſaid laſt will and 
teſtament of the ſaid Thomas Smith as aforeſaid. In wiTness 
whereof I the ſaid John Franks have hereunto ſet my hand and 


ſeal the day of in the year of our Lordo 17 
— 
SEALED and delivered i 55 
in the preſence of JOHN FRANKS. 8 
Simon Simpſon, 8. © 
Noah Moor. \ 8 


© Figures are put here for the ſake of brevity, but deeds as well as wills 
ſhould be written in words af full length; and as this and the other forms 
hereafter laid down are precedents for deeds, we ſhall make a few brief obſerva» 
tions concerning ſealing, Ggning, and delivering, or what is termed, execut- 
ing and witneſſing the ſame, after being written on paper or parchment legally 
ſtamped z in order that thereby the wh le proceeding may be made valid in law. 
And preparatory hereto we may firſt take notice of what has been mentione1, p. 
141, 142. concerning reading a will, which is alſo applicable to a deed; as for 
making a good deed, it is requifiie that it be read wherever any of the parties 
defire it; and if it be not done on his requeſt the deed is void as to him, If he 
can he ſhould read it himſelf: if he be blind or illiterate another muſt read it to 
him. If it be read falſely, it will be void; at leaſt for ſo much as is miſrecited, 
unleſs it be agreed by colluſion that the deed ſhall be read falſe on purpoſe to 
make it void ; for in ſuch caſe it ſhall bind the f:audulent party. Black. Com. 2, 
V. 204. The deed being thus perfectly read, it is requiſite. that the party ſeal 
it, which is uſually done by bis putting any ſe-l upon the. wax and impreſſion 
made thereon by the perſon who prepared the deed; and likewiſe he ſhould fign 
it, by writing his name as in the above form; but if he cannot write his name 
he may, as is uſual, make a mark with his pen oppoſite the ſeal, which is moſt 
commonly made in this form &. The party having now ſealed and ſigned, the 
next requiſite to perfecting the deed is, that he celiver it abſolutely; the uſual 
method whereof is, for him to take the ſame up in his hand and fay © I deliver 
this as my act and deed,” and thereupon deliver it down on the table or place 
from whence he tock it up, or to the party to whom it is made. From this tra- 
dition or delivery the deed only takes effect; for if the date be falſe or impoſſi- 
ble the delivery aſcertains the time of it; aud hereby the party delivering adopts 
the ſealing if another perſon and not bim ſelf ſhould have ſealed it, and by a pa- 
rity of reaſon, the ſigning alſo, and makes them both his own, Black. Com. 2 
V. 306. Thedeed being thus executed in the preſence of witneſſes (who ſhould 
be perſons difinterefied), thoſe ſubſcribe their names as in the above form, 
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NUMBER XII. 


DiscHARGE to Executors where the Teſtator be- 
8 the Reſidue of his Eſtate and Effects to 
them, upon truſt for his Children, with a 
benefit to the Survivors if either ſhould die un- 
der age. Stamp referred to in Ne. XI, 


1. _— the Will and Bequeſt to the Truſtees, with the various 

rufts. 

2. The Truſtees power of applying the Children's Share for 

＋ them to Buſmeſs, Qt. 

3. That Teflator left 3 Children, all of whom are living, and 
that the Truſtees proved his Will, &c. 

4. That one Child hath attained 21 Years of Age; and by 
the Truſtees Account the 3 Children have been advanced 
different Sums ; and that 10001 of Teftator's Eſtate is un- 
diſpoſed of | 

5. That for making an equal Diviſion, the ſeveral-Sums ad- 
vanced for each Child are added to the 10001; and the 
whole divided into 3 equal Shares, and out of each ſeparate 

Share deducted the ſeparate Sums advanced. 

6. Child of Age releaſes Teflator's Eftate, and the Truſtees, of 
all future Claim, except what may accrue to him by either 
of the younger Children dying under Age. 


TO ALL To wHoM theſe preſents ſhall come, Amos Beal 
of the pariſh of St. Martin in the Fields, in the county of 
1. Middleſex, ironmonger, ſends greeting. WHzRE as Charles 
Beal, late of the ſaid pariſh of St. Martin in the Fields, 
linen-draper, deceaſed, in and by his laſt will and teſtament 
in writing, bearing date on or about the 8th day of June 
1785, after having thereby bequeathed divers - legacies, 
did give and bequeath all the reſt, refidue and remainder of 
his plate, china, houſehold goods, and furniture, and all 
other his goods, chattels, ſtock in trade, eſtate and effects, 
of what nature or kind ſoever, to David Evans and Francis 
Gifford, To norp unto them, their executors, adminiſtra- 
tors, and aſſigns, upon this ſpecial truſt and confidence, 
that they the ſaid truſtees, or the ſurvivor of them, or the 
executors, or. adminiſtrators, of ſuch ſurvivor, ſhould, as 
ſoon as convenient after his death, fell and diſpoſe thereof, 


and call in and receive all ſuch debts, ſum or ſums of money, 
as 
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as ſhould be due or owing to him at the time of his death, and 
place the moneys ariſing by ſuch ſale or diſpoſal, and the mo- 
neys ſo to be called in and received, upon government or other 


good and ſufficient ſecurity, in their own names, and in ſuch 


manner as they ſhould think proper: Ax Do ALso in truſt, that 
they ſhould receive the intereſt and dividends thereof from 
time to time as the ſame ſhould become payable, and pay, ap- 
ply, and diſpoſe of the ſame, or a ſufficient part thereof, for 
and towards the maintenance, education, ſupport, and bring- 
ing up, of his ſon the ſaid Amos, and his daughters Hannah 
and Jane Bcal, and ſuch other child or children as he ſhould 
have living, or that his wife might be enſient with at the time 
of his death, until his ſaid children ſhould ſeverally and reſpec- 
tively attain their ſeveral and reſpective ages of 21 years; 
and when and as his ſaid children ſhould ſeverally and reſpec- 
tively attain their ſaid ages of 21 years ; in truſt to pay, aſ- 
ſign, transfer, and convey all the ſaid reſidue of his eſtate and 
effects, with the intereſt, dividends, and produce thereof, as 
ſhould not have been applied for and towards the maintenance 
and education of his faid children as aforeſaid, or for putting 
any or either of them to buſineſs, or otherwiſe advancing any 
or either of them in life, purſuant to the power in his ſaid 
will for that purpoſe afterwards contained, equally unto 
and amongſt all his ſaid children, when and as they ſhould 
ſeverally and reſpectively attain their ſaid ages of 21 years; 
and in caſe any or either of his ſaid children ſhould happen 
to die before having attained 21 years of age, without leav- 
ing iſſue of his or her body lawfully begotten ; then in truſt 
to pay, aſſign, transfer and convey, all the ſaid reſidue of his 
eſtate and effects, and the intereſt, dividends, and produce 
thereof, or ſuch part thereof as ſhould remain unapplied 
as aforeſaid, unto ſuch of his ſaid children as ſhould 
hve to attain his, her, or their, reſpective age or ages of 
21 years, ſhare and ſhare alike if more than one: And 
WHEREAS the ſaid Charles Beal in and by his ſaid will, 
did authorize and empower his ſaid truſtees to apply the 
reſpective part or ſhare of any or either of his aforeſaid 
children, of and in the ſaid reſidue of his eſtate and effects, 
for putting any or either of them, his, her, or their, lawful 
iſſue, out to buſineſs, or any ſuitable employ, or for ſetting 
him, her, or them, up in buſineſs, or advancing him, her, or 
them, reſpectively in any employ or otherwiſe, for his, her, 
or their, reſpective advancement in the world, by marrying 

or 
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or otherwiſe howſoever ; and the faid teſtator nominated, con- 
ſtituted, and appointed the ſaid truſtees, the ſaid David Evans 
and Francis Gifford, executors of his ſaid laſt will and teſta- 
ment, as in and by the ſame, relation being thereunto had, 
what is herein before in part recited will more fully and at 
large appear: And wHEREAsS the ſaid teſtator died without 
altering or revoking his ſaid will, leaving his aforeſaid 3 chil- 
dren, his only iſſue him ſurviving (all of whom are now liv- 
ing); and ſhortly after his death the ſaid David Evans and 
Francis Gifford, proved his ſaid will in the prerogative court 
of Canterbury, and took upon them the ſaid executorſhip and 
truſt: Anp wHEREAs the ſaid Amos Beal hath attained his 
faid age of 21 years, and the ſaid truſtees have made up an 
account of and concerning the ſaid reſiduary eſtate and effects, 
and all moneys received and paid by them, in purſuance of 
the ſaid truſt and executorſhip, whereby it appears they have 
advanced, paid, laid out, and expended, to, for, and on ac- 
count of, the ſaid Amos Beal, the ſum of 40ol, to, for, and on 
account of, the ſaid Hannah Beal, the fum of 3ool, and to, for, 
and on account of, the ſaid Jane Beal, the ſum of 25ol, and 
that there is now remaining in their hands, and om good ſecu- 
rity, as placed out by them, the ſum of 1000l of and belong- 
ing to the ſaid reſiduary eſtate and effects of the ſaid Charles 
Beal: Av D wHEREas for making a juſt and equal diviſion 
of the ſaid ſum of 1000! among the aforeſaid 3 children, pur- 
ſuant to the ſaid laſt will and teſtament of the ſaid Charles 
Beal, it is agreed to add the aforeſaid three ſeveral ſums of 
4ool, zool, and 2501, to the ſaid ſum of 1000l, which makes 
the ſame 19501, and then to divide the whole into three equal 
ſhares, and deduct out of each third part what has reſpectively 
been advanced, paid, laid out, and expended, to, for, and on 
account of each child, whereby the ſhare of the ſaid Amos 
Beal therein appears to be the ſum of 25ol. Now THzsz 
PRESENTS WITNESS, that as well for and in conſideration of 
the ſaid ſum of 4ool, heretofore advanced, paid, laid out, and 
expended, to, for, and on account of the faid Amos Beal as 
aforeſaid, and of the ſaid ſum of 2501, to him in hand paid by 
the ſaid David Evans and Francis Gifford, at or before the ex- 
ecution of theſe preſents, the receipt whereof is hereby ac- 
knowledged, he the ſaid Amos Beal nA R, remiſed, releaſed, 
and for ever diſcharged, and by theſe preſents poT H, remiſe, 
releaſe, and for ever diſcharge the ſaid David Evans and Francis 
Gifford, their executors, adminiſtrators, and aſſigns, of and from 

all 
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all the eſtate, right, title, intereſt, property, claim, and demand 
whatſoever, both at law and in equity, of him the ſaid Amos 
Beal, of, in, and to, the ſaid reſidue of the eſtate and effects 
of the ſaid Charles Beal deceaſed, by virtue of his ſaid will 
or otherwiſe howſoever; Ax Dp ALso of and from all and all 
manner of action and actions, ſuits, bills, bonds, writings, 
obligations, debts, dues, duties, reckonings, accounts, ſum and 
ſums of money, judgments, executions, extents, quarrels, con- 
troverſies, treſpaſſes, damages and demands whatſoever, both 
at law and in equity, or otherwiſe howſoever, which againſt 
the ſaid David Evans and Francis Guford, or either of them, 
in their or either of their own right, or as truſtees, or executors, 
conſtituted and appointed in and by the {aid laſt will and teſta- 
ment of the ſaid Charles Beal deceaſicd, or otherwiſe, he the 
ſaid Amos Beal now hath, or ever had, or which ke, his exe- 
cutors, adminiſtrators, or aſſigns, ſhall or may hereafter have, 
claim, challenge, or demand, for or by reaſon, or means, or 
on account thereof, or for or by reaſon, or means, or on ac- 
count of the ſaid reſiduary eſtate and effects of the ſaid Charles 
Beal, or for or by reaſon, or means, of any act, matter, or 
thing, incident or relative thereto, from the beginning of the 
world to the day of the date hereof, (Save and except all 
ſuch eſtate, right, title, and intereſt, as may accrue to him the 
ſaid Amos Beal, or which he may at any time hereafter have, 
claim, challenge or demand, of, in, or unto the ſaid reſiduary 
eſtate and effects of the ſaid Charles Beal deceaſed, or any 
part or parcel thereof, from, by, or on account of the death 
of both or either of the aforeſaid Hannah and Jane Beal, 
which is not intended by theſe preſents to be releaſed) : In 
WITNESS whereof the ſaid Amos Beal hath hereunto ſet his 
hand and ſeal, &c. [as in No. XI.] 


MUMB ER XIII. 


Dischaxck for Legacies by Huſband and Wife ?— 
Stamp referred to in N“. XI. 


To ALL To wnou theſe preſents ſhall come, Andrew Baker, 
of Milk-ſtreet, Cheapſide, in the city of London, cordwainer, 


p Where any legacy is given to a woman. who marries before the ſame is paid 
or delivered to her, the huſband ſhould join in the diſcharge. So likewiſe if a 
legacy be given to a woman during her marriage.; unleſs in either of thoſe caſes 
it ſhould appear clear by the will that the huſband can in no wiſe have any claim 


thereto, or interference therewith, — Concerning this, ſee p. 129. 157, 158, 
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and Catharine his wife, ſend greeting. WurREASs David Evans 
late of Milk-ſtreet aforeſaid, victualler, in and by his laſt will and 
teſtament in writing, bearing date on or about the 8th day of June 
1785, did give and bequeath unto the ſaid Catharine, by her then 
name and deſcription of his couſin Catharine Ford, ſpinſter, the 
bed with a mahogany four poſt bedſtead, bolſter and pillow, and 
the mahogany cheſt upon drawers, together with fix hair bottom 
mahogany chairs, and pillow and claw mahogany table board, 
parcel of the furniture in the room over the dining-room, on the 
two pair of ſtairs in the dwelling-houſe of the ſaid David Evans ; 
and alſo did give and bequeath unto the ſaid Catharine the 
ſum of 10cl; and the ſaid David Evans nominated and ap- 
pointed George Hand, and James Knowel, executors of his 
ſaid will, who ſince his death have duly proved the ſame in the 
Prerogative Court of Canterbury: Ax D wrrRrEas, ſince the 
death of the ſaid David Evans, the ſaid Catharine Ford hath 
intermarried with the {aid Andrew Baker: Now TRESE PRE · 
SENTS WITNESs, that the ſaid Andrew Baker and Catharine 
his wife, do hereby acknowledge to have received of and from 
the ſaid George Hand and James Knowel, the aforeſaid bed, 
four poſt bedſtead, bolſter and pillow, the mahogany cheſt upon 
drawers, the fix mahogany chairs, and table board, and alſo the 
ſaid ſum of 100], ſo given and bequeathed to the ſaid Catharine, 
in and by the ſaid laſt will and teſtament of the ſaid David 
Evans as aforeſaid; and thereof, and of and from every part 
thereof, do fully, clearly, and abſolutely, acquit, releaſe, and 
for ever diſcharge, the ſaid George Hand and James Knowel, 
their executors, adminiſtrators, and aſſigns, and alſo the eſtate 
and effects of the ſaid teſtator, and every part thereof; Ax p, in 
conſideration thereof, they the ſaid Andrew Baker, and Catharine 
his wife, do for themſelves, their executors, adminiftrators, and 
aſſigns, remiſe, and releaſe, unto the ſaid George Hand, and 
James Knowel, their executors and adminiſtrators, all, and all 
manner of action and actions, cauſe and cauſes of action, ſuits, 
legacies, ſum and ſums of money, judgments, executions, 
claims, and demands, whatſoever, both at law and in equity ; 
which againſt the ſaid George Hand and James Knowel, their 
executors or adminiſtrators, or the eftate or effects of the ſaid 
- teſtator, they the ſaid Andrew Baker, and Catharine his wife, 
or either of them, ever bad, or which they, their executors, ad- 
miniſtrators, or aſſigns, can or may have, claim, challenge, or 
demand, for, or by reaſon or means, or on account of the ſaid 
furniture, or the ſaid ſum of 1001, given and bequeathed to the 

| ſaid 
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ſaid Catharine, in and by the ſaid laſt will and teſtament of the ſaid 


David Evans as aforeſaid. In WIT N ESS whereof, the ſaid Andrew 
Baker, and Catharine his wife, have hereunto ſet their hands and 
ſeals, &c. (as in No. XI. only here, being two perſons to execute, there 
nut be two ſeals to the deed; one for the huſband to write his name 
oppoſite, and the other for the wife to write her name oppoſite thereto). 


NUMBER XIV. 


ReLeast by a new Adminiſtrator on ſettling with 
and receiving Goods unadminiſtered from the 
old. — To be written on paper or parchment 
having ſix ſhillings Stamp-duty thereon. 


To ALL To wou theſe preſents ſhall come, Alexander Ball of 
Great Ruſſel-ſtreet, Bloomſbury, in the county of Middleſex, gen- 
tleman (adminiſtrator of his late deceaſed mother Cecilia Ball, to 
whom his deceaſed father David Ball bequeathed the whole of his 
eſtate and effects), ſends greeting. W RR EAS Daniel Evans, uncle 
of the ſaid Alexander Ball, did in the minority of the ſaid Alex- 
ander Ball take out letters of adminiftration of the goods and chat- 
tels of the ſaid Cecilia Ball deceaſed, for the benefit of the ſaid 
Alexander Ball, and the other children of the ſaid Cecilia Ball : 
AND WHEREAS the {aid Alexander Ball having attained the age 
of 21 years, the ſaid Daniel Evans hath reſigned up his adminiſtra- 
tion ſo taken by him as aforeſaid, and letters of adminiſtration de 
Bonis non, are granted to the ſaid Alexander Ball of the ſaid Cecilia 
Ball his mother, for himſelf and the benefit of his ſiſters and bro- 


ther, Frances, Gratia, and Henry Ball, children of the ſaid Cecilia 


Ball deceaſed: AnD wHEREAS the ſaid Daniel Evans, and Alex- 
ander Ball, adminiſtrators as aforeſaid, have now made up and ad- 
juſted all accounts, matters and things, of and concerning all mo- 
neys received, paid, and diſburſed, by the ſaid Daniel Evans as ad- 
miniſtrator as aforeſaid, and all other the eſtate whatſoever of or 


belonging to the ſaid Cecilia Ball deceaſed, which have been re- 


ceived or come to the hands or diſpoſition of the ſaid Daniel 
Evans ; and upon adjuſting the ſaid accounts there appears to be 
remaining in the hands of the ſaid Daniel Evans the ſum of 2000l 
in money, and one bond under the hand and ſeal of James Knowel 
of in the penal ſum of loool, with a condition to be void 
upon the 3 of 500l on the day therein mentioned; which 
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ſaid ſum of 2000], together with the ſaid bond and all writings and 
papers appertaining or belonging to the eſtate of the ſaid Cecilia 
Ball, the ſaid Daniel Evans hath on the day of the date hereof paid 
and delivered up to the ſaid Alexander Ball: Now KNOW ALI 
by theſe preſents, that che ſaid Alexander Ball doth acknowledge 
to have received of and from the ſaid Daniel Evans, the ſaid ſum 
of 2000], together with the ſaid bond, and all writings and papers 
appertaining or belonging to the eſtate of the ſaid Cecilia Ball; 
and thereof, and of and from every part thereof, doth fully, 
clearly, ard abſolutely acquit, releaſe, and for ever diſcharge, the 
faid Daniel Evans, his heirs, executors, and adminiſtrators; An o 
in conſideration thereof, and being ſatisfied in the premiſes, ¶ A E, 
remiſed, releaſed, and for ever diſcharged, and in and by theſe 
preſents poTH, remiſe, releaſe, and for ever diſcharge, the ſaid 
Daniel Evans, his heirs, executors, and adminiſtrators, of and from 
all reckonings, accounts, ſum and ſums of money, by him had and 
received in purſuance of the ſaid adminiſtration ſo granted to him 
as aforeſaid, and of and from all other reckonings, accounts and 
demands whatſoever, and all and every action and actions, cauſe 
and cauſes of action, ſuits, judgments, executions, claims and de- 
mands, both at law and in equity, or otherwiſe howſoever ; which 
againſt the ſaid Daniel Evans, he the ſaid Alexander Ball now 
hath, or ever had, or which he, his executors, or adminiſtrators, 
ſhall or may have, claim, challenge or demand, for or on account 
of any a&, matter, or thing whatſoever, from the beginning of the 
world to the day of the date of theſe preſents: In witnxess' 
whereof the ſaid Alexander Ball hath hereunto ſet his hand and 
ſeal, Cc. [as in No. XI.] 


NUMBER XV. 


LETTER of ATTORNEY for proving a Seaman's Will, 
and doing other Buſineſs for the Executor. 
To be written on paper or parchment having 
ſix ſhillings Stamp- duty thereon, 


Know ALL MEN by theſe preſents, That I Alice Beauford, 
widow and ſole executrix named in the laſt will and teſtament of 
Charles Beauford, mariner, late deceaſed, for divers good cauſes 
and conſiderations me hereunto moving, n AvE, made, ordained, 

: autho- 


authorized, conſtituted, and appointed, and by theſe preſents po, 
make, ordain, authorize, conſtitute, and appoint, David Edwards, 


of Fleet - ſtreet, in the city of London, taylor, my true and lawful 


attorney, for me and in my name to appear before the judge or 
ſurrogate, conſtituted and appointed for the prerogative court of 
Canterbury, and in my name to pray and obtain probate of the 
ſaid laſt will and teſtament of my ſaid deceaſed huſband, for my 
uſe and benefit ; and when the ſame is obtained, for me and in my 
name, or in the name of him the ſaid David Edwards, to aſk, de- 
mand, require, and receive, of and from any perſon or perſons, 
all and every ſum and ſums of money, now due and owing, or 
hereafter to become due and owing to me as ſole executrix of the 
aforeſaid will or otherwiſe howſoever, by means or virtue thereof ; 
and to make any ſuch compoſition or compoſitions with any per- 
ſon or perſons from whom any ſuch ſaid ſum or ſums of money is, 
are, or ſhall be due and owing to me as aforeſaid, for or concern- 
ing the ſame reſpectively, as he the ſaid David Edwards, ſhall 
think fit, and on receipt of ſuch ſaid ſum or ſums of money, or 
any part thereof, to make, ſign, ſeal, and deliver proper and 
ſufficient acquittances, receipts, releaſes, or diſcharges therefore, 
in my name or otherwiſe, and in caſe of non-payment, any action 
or actions, ſuit or ſuits, in law or equity to commence and proſe- 
cute for recovery thereof, and one or more attorney or attorneys 
under him the ſaid David Edwards, for the purpoſes aforeſaid, to 
make, conſtitute, and at his pleaſure to revoke, and to do all 
other lawful acts and things whatſoever concerning the premiſes 
as fully in every reſpect as I myſelf might or could do if perſon- 
ally preſent, ratifying, allowing, and confirming all and whatſo- 
ever my ſaid attorney ſhall lawfully do or cauſe to be done, in or 
about the premiſes by virtue of theſe preſents; In wiTness 
whereof, I the ſaid Alice Beauford have hereunto ſet my hand 
and ſeal, Fc. [as in No. XI.] 
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A 
4 CCOUNTING before the ordinary, 15. 61. 


Acquittance. See Releaſes. 
Actions may be had by adminiſtrators, 2. 43. 
in what caſes actions die with the deceaſed, 22. 
to be brought at common law for the deceaſed's goods, 23, 
Acts done by an adminiſtrator good till adminiſtration repealed, 50. 
Adminiſtration, why it ſhould be obtained, 2. 
—— who are entitled thereto, 2. 5. 
—— by whom to be granted, 6. 
— — how void when granted by an improper court, 9. 
how, and for what reaſon, it may be revoked, 18. 
— caſes wherein it muſt be granted with the will 
annexed, 192. a 
Adminiſtrator, his power, 20. 
— —— his intereſt in the deceaſed's goods, 21. 
in what caſes he may have the ſame actions as the 
: deceaſed might have had, 22. 43. 
— 5 may retain a debt due to himſelf, 27. 


— ——B— — 


— 


— — may diſtrain for rent, 23. 
_ his office and duty in paying debts, 51. 
Adultery, wife debarred of dower thereby, 97. 
barred by the cuſtom of London, 106, 
Advancement of children, 67. 
what may be given to or beſtowed upon a child, 
yet no advancement, 68. 

———-- what ſhall be deemed an advancement, 69, 70. 
— ——-- child's advancement out of a mother's eſtate not to 
be brought into hotchpot, 70. 

— —-- what may be given to a child, yet no advancement 
by the cuſtom of London, 106, 107. | 
———-- what may be an advancement in part or whole, 108. 
—— — What may and may not be deemed an advancement 
of a child by the cuſtom of York, 117. 
Affinity or relationſhip by marriage, does not entitle to a ſhare of 
an inteſtate's eſtate, 85. 
Aliens not dowable, 97. | 
——-- not capable of holding lands, ib. 
= 


Aliens 


r. 


Aliens may bequeath perſonal eſtate, 139. 


Anceſtor, his ſeiſin whereby his heir may be entitled, 86, 
——— binding himſelf and heirs, real eſtate thereby liable to 
his de ebts, OJ. 
Annuity, from what time intereſt ſhall be allowed on arrears 
thereof, 57. 
Appeal, adminiſtration ſuſpended thereby, po. 
Apprentice, intereſt therein a chattel perſonal, ib. 
— muſt be provided for, 58. 
Arraignment, ſtanding mute thereon amounts to confeſſion, 147. 
Aﬀets, divers kinds thereof, 45. 
— — What ſhall be aſſets in the hands of adminiſtrators and ex- 
ecutors to make them chargeable, 45, 46, 47. 2 
49. 200, 201, 203. 
Attainder, 146. 
Award, 48. 


Baſtard has no kindred. Deſcription of a baſtard, 84. 

deviſe to a baſtard before born, void, 157, 

Bequeſt of the ſame thing twice, 152. 

manner of bequeathing to marricd women and infants, 

158. 

Blind perſons oy wake wills, 141. 

—— the will of a blind or illiterate perſon ſhould be read to him, , 
I41, 14%. 

Bond to the ordinary on obtaining adminiſtration, 14. 

Bonds ſpecialties, and to be paid next to debts of record, 55. 

——- heir not to be charged thereby, unleſs mentioned, 56. 

Bona notabilia, 6, 7. 12. 

Borough Engliſh — heir thereto not to abate in reſpect there- 
of, 68 

— cuſtom of, 100. 


C 

Chancery, a bill for diſtribution properly lies there, 6 3. 
its power with reſpect to executors, 190. 
with reſpect to legacies, 213. 
Charitable nſes, legacies . bequeſts thereto, 214. 
Charters and deeds belong to the heir, 35. 
Chattels real and perſonal, 28. 
- may be deviſed with limitations over, 13 $: 
Child in the mother's womb entitled to a ſhare in diſtribution, 72, 

104. 
—— - Capable of having a legacy, 157. / 
Citation, adminiſtration repealed thereby, 50. 
Codicil, the nature and effect thereof, 167, 168. 
- form thereof, 245. 
Co- executors differ from adminiſtrators, 5 1. 
Co-heireſſes, if advanced, to abate for the ſame, 67. 
Collateral kindred, 77. 


Common without ſtint, widow cannot be endowed thereof, 98. 
Conditions 


I DE: 


Conditions in wills to prevent troubling executors, 159. 

- to prevent indiſcreet marriages, ib. 

Conviction, difference between that and judgment, 146. 

Corn ſown, to whom it ſhall go, 30, 31. 

Copyhold eftates, governed by cuſtom, 99, 100. 

how deviſable, 128, 129. 

witneſſes to a will thereof, 154. 

Coſt in ſuits, 44. 62. 

Creditor may have action againſt heir and deviſee, 93. 

— by making a debtor his executor, diſcharges the debt, 


48. 185. 
— gift in or 1 death not prevalent againſt creditors, 161. 
Criminal conduct, perſons reſtrained from making wills on account 
thercof, 145, 146, 147. 
Curteſy of England, 94. 
Cuſtoms that prevail in certain counties, &c. 99. 109. 
———— in the city of London, _ province of York; 101. 


Death, if two adminiſtrators, and one die, the adminiſtration ſur- 
h Vives, 21. 
Deed differs from a will, 152. 
——- how to be written and executed, 247. 
Debt, action of, 55. 
— of paying debts according to their priority, 51. 
— : ſome barred by the ſtatute, and ſome to be paid with intereſt, 
202, 203, 204. 
——- executor to have notice of debts, 56. 58. 
Debtor, a legacy given by him to his creditor, ſatisfaction for the 
ebt, Izc. 
Decree in equity, —_ to a judgment at law, 54. 
Defraud of creditors, by adminiſtrations granted to a ſtranger of 
mean eſtate, 50. 
Demeſne, tenant in demeſne, 24, 25. 
Deſcent of lands, £6. 
Deſcendants, preferred to all aſcendants and collaterals, 74. 
Deviſe to children unborn, 157. | 
-- what may be a void deviſe, 149, 150. 
Diſcretion, perſons reſtrained from making wills for want there- 
of, 138, 139, 140, 141. 
Diſtribution, time when to be made, 64. 
= how to be made among an inteſtate's wife and chil- 
dren, 66. 
m——— how among children and grandchildren, 72, 73. 
— how among the next of kin, 74. 81. 
—— hw among the inteſtate's wife and children by the 
cuſtom of London, 103. 113. 
—— — how where there is a widow and no child, 104. 112. 
=—— —— how where there are children and no widow, 104. 106. 
—— how among the wife and children by the cuſtom of 
York, 114. 120, 121. 
— — hoy where there is a widow and no child, 119, 120, 
a =_ 7 SE Diſtribution, 
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Diſtribution, how to be made where there are children and no wi- 
dow, 119, 121. 
Dower, what is requiſite to entitle a wife thereto, 97. 
what may render her incapable thereof, ib. 
— cannot be barred by her huſband's aliening the eſtate, 98. 
— may be barred by ſettlement made nn marriage, 99. 
E 


Eccleſiaſtical court. See Spiritual court. 
Eldeſt ſon and his iſſue to ſucceed before the younger, 88. 
Emblements, 30. 
Entails, created in chattels, 135, 1 36. 
Entry not always _— to give ſeiſin in deed, 94. 
Eſcheat, 84. 91. . 
Eſtate pur auter vie diftributable » JO» 
Eſtates of inheritance and freehold, 28. _ 86. 
Executor of his own wrong, 51. 
for what an > + ot may be charged as ſuch, 50. 
what a rightful executor may do before the will is 
proved, 173, 174, 175. 
may be ſued before the will is proved unleſs he re- 
fuſed, 176. 
— may have proceſs iſſued againſt him to come and prove 
the will or refuſe, ib. 
acts done by him whereby he may be compelled to 
ſtand to the executorſhip, 174. 182. 
— e that may accrue by taking upon him the exe- 
cutorſhip, 182, 183, 184, 185. 
loſs that he may ſuſtain thereby,” 186, 187. | 
A who the teſtator ſhould beware of appointing execu- 
ror, 1 
for — — an executor, it is not always neceſſary that 
the word executor be expreſſed, 177. 
Executory deviſe, 149. 
Execution, of two judgments the firit that ſues execution to be 
preferred, 53. 
Ex officio, perſons not to be thus cited, 12. 
F 
Father entitled to his inteſtate child's perſonal eſtate, 74, 75. 
Fees and expence of obtaining probate and adminiſtration, 16, 
17. 191, 192. 
— the fees o mole not ſuable for in the eccleſiaſtical court, 
198. 
Fee-ſimple 35 86, 87. 
Fee- tail general or ſpecial, 115. 
- words whereby fee · ſimple or fee- tail may be conveyed, 151, 
Felo de ſe forfeits his goods and chattels, 147. 
Felony, forfeiture thereby, 146. 
Females, how to inherit, 88. 
Fine for conveying eſtates and barring entails, 96. 292. 
Fixtures, law not held ſo ſtrict as formerly with reſpect to re- 
moving them, 32. 
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Forfeiture, 


I 


Forfeiture, hon between the forfeiture of lands and goods, 
146, 147. 
Fraud relating to a wil, in what courts examinable, 145. 
Freehold, law not held fo ſtrict as formerly with reſpect to taking 
away things affixed thereto, 32, 33. 
eſtates of freehold may be of inheritance or not of in- 
heritance, 28. 


Funeral charges, 51. 186. 


G 


Gavelkind, cuſtom of, 99, 100. 

Gift in caſe of death, 161. 

Goods and chattels, adminiſtration concerned therewith, 13. 

— -- adminiſtrator's intereſt therein, 21. 

Grand-children to abate for what their father was advanced, 70. 
— how entitled to a diſtributive ſhare, 72, 73. 


Guardian, 102. 158. 


H 


Half- blood entitled to adminiſtration, 4, 5. 

— — to a ſhare in diſtribution, 71. 75. 83. 

— — not inheritable, 91. 

Heir entitled to his anceſtor's eſtate, 86, 87. 

to a ſhare in diſtribution of perſonal eſtate, 66, 67. 

— do things affixed to the freehold, 31, 32. 

to things in nature of chattels, 29, 30. 34» 35 

— favoured by the law in reſpect to his anceſtor's debts, 54. 


3. 
— by he cuſtom of York barred of filial portion, by having 
lands by deſcent or otherwiſe, 115, 116. 
Heir-looms, 34, 35. : 
Hereditaments incorporeal, 24. 86. 
Hotchpot, ſignification thereof, 67. 
Huſband entitled to adminiſtration of his wife's goods, 3. 
- to his wife's real eſtate for life, 94. 
- what of the wife's he is reſtrained from deviſing, 129. 
Huſband and wife may convey wife's real eſtate, 96. 


I 


Ideot, cannot make a teſtament, 139, 140. 

—- If wife be an ideot huſband cannot be tenant by the curteſy 

| of England, 95. 

Infants, ſo ſtyled till twenty-one years of age, 138. 

not capable of adminiſtering, 5. 

=—— ordinary to aſſign a perſon to take care of infant's per- 
ſonal eſtate, 124. 

— = at certain ages infants may diſpoſe of perſonal eſtate by 
will, 113. 122. 

——— cannot diſpoſe of real eſtate till of full age, 22s | 

cannot act as executor till ſeventeen years of age, 155. 


I 3 * ; 
2 Infants, 


IN. D. E X. 


Infants, while in the mother's womb ſuppoſed in law to be born 
for many purpoſes, 157. 
of bequeathing and paying legacies to infants, 157, 158. 
210, 211, 212. 
Intereſt on debts, 57. 203, 204. 
-——— to be paid on legacies, 208, 209. 
Inteſtates, 1. 
caſes wherein a man may die both teſtate and inteſtate, 
170, 171, 172. | 
Inventory, of making it, 37, 38. 191. 210. 
- things that are to be put therein, and the form of it, 
41, 42. 
Joint-tenants, if huſband and wife are joint-tenants, and the 
huſband ſow the land and die, wife ſhall have 


5 the corn, 31. 
Joint-tenancy, an eſtate held therein cannot be deviſed, 129. 
— may be turned into a tenancy in common, and 
then deviſed, 131, 132, 133. 
Joint-merchants, differ from joint-teuan s, 130. 
Joiature, wife may be barred of dower thereby, 99. 
Judgments docketted, 52, 53. 
siv not to be preferred in payment to a decree in equity, 


54- 
K 


King, debts due to him, 52. 
——- entitled to the eſtates of inteſtates wkere there is no kin- 
| dred, 84. | 
—— to undeviſed ſurplus, 156. 

Kindred diſtinguiſhed either by the right line or collateral, 77. 


L 


Land implies real eſtate, 137, 138. 
— if land be given to, or ſettled on a child, no advancement by 
the cuſtom of London, 106, 107. 
Leaſes for years chattels, and go to the adminiſtrator, 28, 29. 
Legaci:s, time when to be paid; deſcription thereof, 205. 
—— {ame thing given twice, 152. 
the effect of a legacy given by adebtor to his creditor, 155. 
—— lapſed and veſted legacies, 206, 207. | 
—— -- intereſt payable on legacies, 208, 209. 
——-- What an executor ſhould obſerve before he pays a legacy, 
209, 210. 
—— of paying legacies to infants, 2 10, 214, 212. 
—— of paying them to married women, 213. 
— courts wherein to be ſued for, and caſes wherein ſecurity 
may be had for paying the ſame, 213, 214. 
Letter of attorney to two, by the death of one the authority 
ceaſeth ; different with reſpe& to adminiſtration, 21. 
— for proving a will, and doing other buſineſs for an execu- 
tor, 254. 1 
| Limitations, 


IN D X. 


Limitations, ſtatute of, 202, 203. 
- - of chattels, 135, 136. 


M 


Madfolk reſtrained from making wills, 140. 

Male iſſue, admitted to inherit before female, 87. 

- if two males in equal degree, the eldeſt alone to in- 

| herit, 88. 

Mandamus, writ of, 3. | 

Married women, their power of making wills, 142, 143, 144. 

—— — form of a married woman's will, 229. 

— ——- of bequeathing and paying legacies to married 
| women, 157, 158. 213. 

Marriage with kindred, doth._not entitle to a ſhare of an inteſtate's 
eſtate, 85. | 

-- will made " a woman when ſole, void by marriage, 

144. | 

Mortgage, to whom money due thereon is to be paid, 49. 165. 

- to be paid out of the perſonal eſtate, 54. 

— — real eſtate liable, 201, 202. 

———- not to be preferred in payment to other real incum- 
- brances, 55. : | 

Mortmain, ftatute of, 136, 137. | 

Mother, entitled to her child's perſonal eſtate, 74, 75. 


N 


Non compos mentis, if executor be thus, the ordinary may commit 

adminiſtration, 190, | | 
Non profſs, 44. . 
Notice to be given an executor of debts, 56. 58, 
Nuncupative will, 161, 162. 246. 


O 


Oath, on taking letters of adminiſtration, 13. 

——- to be taken by an executor, 190. 

Old age may render a man incapable of making his will, 140. 
Ordinary, the perſon who grants adminiſtration, 2. 

may be compelled to grant adminiſtration, 3. 

his power of granting it, 3, 4, 5. 193. 

—— — may be compelled to grant probate, 190, 

Orphans of London, 102, 103. 

Outlawry, 48. 146, 147. 


P 


Papiſts, their diſabilities removed, 148. 
Paraphernalia, wife's right thereto, 36, 37. 129, 
Parol evidence, 149: 206. | 
Parſon, if he ſow his glebe land and die, his executors to have 
the corn, 31. 
Peculiar 
10 


Peculiar eccleſiaſtical juriſdictions, 8. 
Perpetuity, not to be created by a deviſe, 134. 


Perſonal eſtate, 127. 


——— — exonerates the real, 54. 201. 
Plantation, a chattel to pay debts, 46. 
Poſthumous child, entitled to a ſhare in diſtribution, 75. 
Precedency may be given in payment of debts, 53, 54. 56. 
Prerogative court, reaſon of its foundation, g. 
Probate, where, and before whom the will is to be proved, 6: 
WS | 
manner and effect of proving it, in form of law, 187, 
188, 189. | 
of proving it, in common form, 188, 189. 
form of the executor's oath, 190. 
adviſable for the executor to make an inventory ; ex- 
q pence of obtaining the probate, 191, 192. 
Prohibition, writ of, 18. 
| Q 


R 

Reading of wills and deeds neceſſary, previous to the execution 
thereof, 141, 142. 247- : 

Record, debts due thereon, when to be paid, 52, 53, 54. 

—— do be taken notice of at executor's peril, 56. 

Recovery bars remainders and reverſions, 242. 

Refuſal of executorſhip, the manner of doing it, and the effect 
thereof, 176, 177, 178, 179. 

Regiſter, wills which concern lands in Middleſex and York; to 
be regiſtered, 195. | 

Releaſe of a debt, makes it aſſets, 48. 

Releaſes or diſcharges for legacies, 246. 

Remainders and reverſions deſcribed, 242. 

Rent arrear, equal to a debt by ſpecialty, 55. 

— may be diſtrained for, 23. 

— actions may be brought, or diſtreſs made for rent-ſervice, 

rent-charge, 1 and fee-farm, 23, 24. 
— deſcription of thoſe rents, 24, 25. 
Rent that a man hath in right of his wife ; the remedy he hath 
for getting the ſame after his wife's death, 25. 


Queen conſort, 97. 


—— remedy that any perſon hath, who has any rents of fees 


farms for the hfe of another who dies, 1b. 
—— remedy that executors of tenant for life have, 26. 
Repreientation, 71. 
— — how admitted among collaterals, 77. 
Republication of a will, 168, 169. 
Repugnant clauſe in a will, 152. | 
Reſiduary legatee executor, where no executor is named, 177. 
Retainer, what executors and adminiſtrators may retain, 27. 

| Revocation 
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Revocation of adminiſtration, 18, 19, 20. 
w— —- of a will, 163. 
- how it may be revoked by acts in law, and alteration 


of circumſtances, 164. 


S 


Scieri facias may be ſued by a new adminiſtrator, 44. 

Security for entering on executorſhip, 190. 

- for paying a legacy, 213. 

Seiſin, difference between a ſeiſin in law and ſeiſin in deed, 94. 

Simple contract debts, 57. 

— — one ſimple contract creditor, may be paid his whole debt, 
if no ſuit is commenced, 58. ? 

Sound mind and memory, perſons preſumed ſo to be, unleſs the 
contrary be proved, 141. 

Specialty debts, when to be paid, 55. 

— heir liable thereto, 93, oy 

Spiritual court, how the officers thereof ſhall act, with reſpeR to 
perſons applying for probates and adminiſtrations, 10, 


Ts 3. 
—— its power for compelling adminiſtrators to make diſtri- 


bution, 61. 

Stamps on which diſcharges for legacies, &c. are to be written, 
64, 65, 66. 

w— if ſpoiled in writing, may be recovered, '246, - 

Surplus, or re/iduum, of perſonal eſtate — to whom it 
ſhall go, 155, 156. 183, 184. 206. 

Suſpenſion of adminiſtration, 50. N 


$ 


Table of diſtribution, 83. 

Tenants in fee-fimple, fee-tail, and for term of life, 24. 26. 
Teſtament, diſtinction between that and a will, 1. 

Traitors, forfeiture of their lands and goods, 145, 146. 


U 


Uſe of a will, where a man thereby bequeaths juſt the ſame as the 
law would diſpoſe in caſe of inteſtacy, 122, 123. 

—- where a man leaves a wife, and ſeveral children of age, 123. 

—- where a man leaves na wife, but.children under age, 124- 


W 


— na of law, 55. 
Widow, for her ſhare of perſonal eſtate in caſe of inteſtacy. See 


Diſtribution. Her ſhare in real and copyhold eſtate. 
Sce Dower and Copyhold. 
5 Widow, 


e 
Widow, her diſtributive ſhare ſatisfaction for her huſband's co- 


venant, 67. 
——- barred of her cuſtomary and diſtributive ſhares as wife of 
a freeman of London, 104, 105, 106. 

—————- barred as wife of an inhabitant of York, 114. 

Widow's chamber, by the cuſtom of London, 103. 

-- what widows have been allowed by the cuſtom of York, 

114. 

Wife alone, * diſpoſe of her real eſtate, 2 

— may make a will with her huſband's conſent, 142, 143. 

—— may be attorney for her huſband, and he may bequeath any 
thing to her, but cannot grant her any thing by he, 
156. 

Will, — a man may diſpoſe of thereby, 127, 128. 

' —— What he may not diſpoſe of thereby, 129. 

— e eſtates to be ſo diſpoſed of, as not to be rendered unaliena- 
ble, 133. 

— perſons Be want of ſufficient diſcretion, reſtrained from 
making wilts, 138. 

— - reſtrained for want of ſufficient liberty and free will, 142. 

— incapable of making wills on account of criminal conduct, 
145. ü 

— Koa, © the conſtruction of wills, 148. 

— lat will overthrows a former, 151. g 

— ubere real eſtate is deviſed, the will muſt be ſigned by the 
teſtator, and ſubſcribed by three witneſſes, 152, 153. 

—— witneſſes ſhould be diſintereſted perſons, 153. 

— if the will concern only perſonal eſtate, it is ſafeſt to have 
two witneſſes, 154. 

—— method to preſerve a will from being clandeſtinely deſtroyed, 

| 120. 

— how the will may be revoked, ſee Revocation, Con- 
cerning proving it, and refuſing to prove it, ſee Pro- 
bate and Refuſal, For what an executor may do before 
it is proved, ſee Executor. For the method of proving 
a will, and obtaining adminiſtration by commiſhon, ſee 
the latter part of the explanation preceding the contents, 


